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ADVERTISEMENT. 



WITH respect to the notes in the following pages^ it may 
be proper to observe, that they are drawn chiefly from the 
Reports of the Real Property Commissioners, and that 
when reference is made to the Ist or ^nd Report, &c., the 
reference is to the Reports of the Real Property Com- 
missioners, unless it be otherwise expressed. 

The object of the notes is to explain concisely the view 
which the Commissioners had taken of the previous state 
of the law, and the amendments which they had thought 
expedient. These amendments have been generally adopt- 
ed by the legislature. 

It was at one time intended to have attempted an ex- 
planation of, and to have given some conjectures as to, the 
interpretation which might be put upon, some of the more 
difficult passages of the important enactments contained in 
the following pages ; but it soon became evident that this 
work would be so extensive in its nature, and 30 uncertain 
as to any beneficial result, that little hesitation was felt 
in abandoning it*. 



* As a specimen of the species of 
illustration here adverted to, the editor 
feels that no apology is necessary for 
submitting to the reader the following 
observations on the 9th sect of the 
3 & 4 W. 4, c. 106— one of the most 
important provisions in the act for the 
amendment of the law of inheritance, 
— for which he is indebted to his young 
and very able and intelligent friend, 
Mr. Geo. Sweet, of Lincoln's Inn. 

''The enactment contained in this 
section combines, in a considerable 
degree, the fault of obscurity with that 
of unnecessary verbiage. The legis* 



ature, evidently desirous of making 
itself very clear, has contrived to ex- 
press itself in language nearly unintelr 
ligible. This obscurity arises chiefly 
from attempting to make a distinction 
between the cases where the common 
ancestor is a '' male,'* and where a 
''female," as if some great line of 
demarcation was to be drawn between 
these two cases; whereas no such in- 
tention could have been entertained, 
nor, in point of fiict, does any such 
distinction exist 

" The great principle established by 
this act is that which rendec^ tSa^ \;^* 
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ADVERTISEMENT. 



It may be regretted, perhaps, in some cases, that the 
enactments should have been so elaboratelv minute, how- 



rent capable of inheriting from his 
diildy or which in other words de- 
clares that the ' nearest lineal ances- 
tor shall be capable of inheriting from 
his issue/ This principle, however, 
if left to its natural consequences, 
would, in certain cases, have let in the 
half blood of the child from whom the 
estate descended, before his brothers 
and sisters of the whole blood; as 
^ere, for instance, the child from 
whom the estate descended was by a 
second marriage, there being a son by 
a former marriage, this son would 
have taken as heir to his father be- 
fore the own brother or sister of the 
child from whom the estate descended, 
had it not been provided that the issue 
related by the half blood to the child 
from whom the estate descended should 
take in the order of descent after the 
brothers and sisters of the whole blood, 
and their issue. This the legislature 
has expressed by saying ' that the 
place in which any such relation by 
t]ie half blood shall stand in the order 
of inheritance so as to be entitled 
to inherit, shall be next after any 
relation in the same degree of the 
whole blood and his issue, when the 
common ancestor shall he a male,* If 
the act had stopped at the word * is- 
sue,' it would have expressed all the 
legislature meant to say, and would 
have been ft^e from obscurity. But 
it goes on adding the words marked in 
italics, and then proceeds thus: * and 
next after the conmion ancestor, where 
such common ancestor shall be a 
female.' Now this contrasting of the 
case where the common ancestor is a 
male, with that where the common an- 
cestor is a female, is what gives rise to 
all the difficulty ; it being by no means 
obvious why the order of descent should 
be different, when the descent is traced 
hrough^a female, from what it is when 



traced through a male. 1 1 will be found, 
however, on looking at the Table of 
Descents, No. 1, that all this apparent 
contrast amounts to nothing at all, and 
that the legislative provision here in- 
troduced with so much care, is, in fact, 
a mere truism, and follows, as a natu- 
ral consequence, from the principle 
that the male line of ancestors shall 
be exhausted before the female line be 
resorted to, combined with the new 
principle introduced by the act, that 
* the parent shall inherit to the child.' 
Thus, suppose John Stiles to have 
died seised of an estate, intestate, and 
without issue, his father Geoffirey (No. 
4), would inherit from him. Assum- 
ing Geoffirey to have died in like man- 
ner, his heir at law would take ; now his 
heir is No. 8, a son by a former mar- 
riage to that in which John Stiles, 
from whom the estate descended, was 
born ; and, consequently, without some 
specific provision. No. 8, ihehalfbrother 
of John Stiles, would have taken before 
his own brothers Franci8(No. 5),01iver, 
&c. It was necessary, therefore, to pro - 
vide, that the brothers of the half blood 
should inherit after the brothers and 
sisters of the whole blood: but it was 
unnecessary to say that this should take 
place when the common ancestor was a 
male, and not when a female : because 
the contingency provided for could 
never arise in the second instance. 

" This will be obvious, by remarking, 
that the descent is not to be traced 
through a female till the whole line of 
male ancestors has been exhausted. 
Let it be supposed, for instance, that 
the descent has to be traced through 
Mary Baker (No. 37); her heir must 
of necessity be of the half blood to 
the Styles's, — no person having any 
of the blood of the Styles's can be 
heir to her, they being all exhausted be- 
fore the estate comes to her in a course 
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ever excellent the matter or important the object ; and in 
others^ perhaps^ that legislation should iiave intermeddled 
at all, as in the Law of Inheritance, which was so universally 
understood, and produced little or no practical inconve- 
nience. But, on the whole, with every liberal and right- 
thinking mind, it must be a subject of great congratulation 
to see the advance which the acts have made towards a bet- 
ter state of the Law of Real Property, and the prospect 
which the spirit which has produced them affords, that the 
blemishes and imperfections which still disfigure and obscure 
this important branch of our domestic jurisprudence, will 
speedily be swept away, and mingled with the cobwebs and 
lumber of bygone ages. 

It was anticipated by some persons, that new forms of 
conveyance would have been introduced by the *' Act for 
the AboHtion of Fines and Recoveries." That, however, is 
not so ; the act merely authorizes a tenant in tail to convey 
as a tenant in fee simple. Such a conveyance, if it be 
inrolled according to the provisions of the act (sect. 41), 
will, in the case of an absolute disposition by sale, pass the 
fee simple (sect. 15); and where the object is merely to grant 
a mortgage, or lease, or any other special and limited pur- 
pose,-— as, for instance, where the tenant in tail simply wishes 
to bar the entail, — its operation will go to the extent neces- 
sary to give effect to that special object or limited purpose 
(sect. 21). 



9, Old Square^ Lincoln's Inn, 
1 1M Oct, 1833. 

of descent, by'virtue of the rule giving whole and half blood, in tracing the de- 
the priority to the whole series of male scent through a female ; consequently, 
ancestors before the female ancestors it was unnecessary to make any ex- 
are looked to ; — there never could, press enactment for such a contin- 
therefore, be any conflict between the gency." 
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ACTS OF PARLIAMENT 



RELATING TO 



REAL P R O P E R T Y, &c. 



3 & 4 WILL. IV. CAP. XXVIL 

I far the Limitation of Actions and Suits relating ^o 3 & 4 w. 4, 
I Property^ and for simplifying the Remedies for — - — ■^— 
^g the Rights thereto, (a) 

[24tli July, 1833.] 

enacted by the King's most Excellent Majesty, by and 
le advice and consent of the Lords. spiritual and tern- 
ind Commons in this present parliament assembled, 



ceept as mere matter of his- 
for the purpose of shewing 
itiYe nature of the amend- 
tioduced into this branch of 
it would be inmiaterial to ad- 
I preyions state. With this 
reyer, it may not be entirely 
to notice briefly its leading 
md defects. 

wriods of limitation which 
J existed, depended mainly 
S2 Hen. 8, c 2, 21 Jac 1, c. 
: Hen. 7, c. 24, upon the rules 
n by courts of justice re* 
legal memory and presump- 

Henry 8, c. 2, a writ of right 
bin of an ancestor (to which, 
there was no limit except the 



rogn of Richard the First), was con- 
fined to sixty years; and a possessory 
action on the seisin of an ancestor to 
fifty years; and no real action, droitu- 
ral or possessory, could be maintained 
by any person on his own seisin, after 
a lapse of thirty years; formedons 
in reverter or remainder, were requir- 
ed to be sued within fifty years; and 
it was enacted that no avowry or cog- 
nizance should be made for any rent 
or service after fifty years from the 
seisin of an ancestor or any other 
person. 

The statute 21 Jac. 1, c. 16, limited 
the period for all writs of formedon to 
twenty years, and generally enacted 
that no person should make entry in- 
to any lands but within twenty years 
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LIMITATION OF ACTIONS 



3 & 4 w. 4, Qjy^ }jy ^|jg authority of the same, That, the words and ex- 

Meaning of P^^^^sions hereinafter mentioned, which in their ordinary jsig* 

the words in nification have a more confined or a different meaning, shall, 

in this act, except where the nature of the provision or the 



next after his right of entry accrued. 
This, with the single exception of fine 
and non-claim, was the first and is the 
only limit hy statute to a right of en- 
try, which at common law was never 
taken away by lapse of time, but only 
by descent cast, discontinuance, or 
warranty. 

The statute of 32 Hen. 8, c. 2, con- 
tained no saving, except as to rights 
which were in existence when it was 
passed; but 21 Jac. 1, c. 16, saved 
the right of persons mider disability, 
when their rights accrued. 

Besides these, the other statutes of 
limitation are the 9 Geo. 3, c. 16, by 
which the party is precluded from re- 
covering upon a title beyond sixty 
years; but the operation of this act is 
very much limited, as it does not ex- 
tend to liberties, franchises, or lands 
parcel of an honor which has been put 
in charge within sixty years, there 
being few lands which are not part of 
an honor remaining in the crown and 
continuing in charge; the 10 & 11 
Wm. 3, c. 14, by which no writ of 
error for reversing a fine, or a re- 
covery, or a judgment, can be brought 
after twenty years; and the 14 Geo. 3, 
e. 20, by which conmion recoveries 
cannot be disputed after twenty years, 
although the deed for making the te- 
nant to the pracipe be lost, or, if the 
deed be produced, although the re- 
cord be lost 

There were certain parties, estates, 
and interests, to which none of the sta- 
tutes of limitation applied. For ex- 
ample, the statutes of limitation did 
net extend, — 

IwL To any incorporeal hereditar 
Hients, except quit rents and prescrii^ 
five services. Rents created or re- 



served by deed or act of parliament, 
were not within the 32 Hen. 8, c. 2, 
s. 4, because the statute only applied 
to cases where it was necessary to al- 
lege seisin; although the courts were 
in the habit of holding, that non- 
payment for twenty years afforded a 
primd facie presumption of a release, 
and the receipt of them for twenty 
years, the like presumption of a grant, 
— nor to prescriptions by a que estate, 
as, where the right was claimed in re- 
spect of the ownership of an estate in 
land, as, common appendant, or the 
right to require com to be groimd at 
a mill; nor to actions or prescriptions 
in discharge, as, exemption from toll 
or services, or from common by certain 
beasts, &c. ; nor to actions or prescrip- 
tions for casual rights or services 
which might not occur during the pe- 
riod of limitation, as, heriots, wrecks, 
estrays, royal fish, &c. ; nor to rights 
of way, water, light, and other ease- 
ments; nor annuities, or legacies 
charged upon land, judgments, or 
other specialties; nor to tithes in lay 
hands, for, by the 31 Hen. 8, c. 13, 
lay proprietors have the same rights 
as ecclesiastical persons; nor to ad- 
Towsons, for, although they were 
within the 32 Hen. 8. c. 2, they were 
exempted from any limitation by 
the 1 Mary, c. 5, and 7 Anne, c. 18; 
nor to corporations aggregate, because 
they have no "predecessor." 

2ndly. Nor to ecclesiastical bodies, 
colleges, and hospitals. 

3rdly. Nor to actions for dower, be- 
cause seisin need not be alleged; nor 
writs of escheat, because the seisin is 
not traversable in them; nor to actions 
(fi waste, because the land is not di- 
rectly in demand. 
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context of the act shall exclude such construction, be inter- 3^4 w. 4, 
preted as follows: (that is to say,) the word **land*' shall 



r. 27. 



*'Land.'* 



In many of the preceding cases, the 
courts have heen in the habit of sup- 
plying the deficiencies of the statute 
law by presuming that deeds have 
been executed and lost; and in doing 
this they have adopted the period of 
twenty years, during which continued 
enjoyment or continued disuse was 
sufficient to found a presumption that 
there had been a grant or a release. 
It would be idle now to go into the 
cases on the subject, but those who 
maybe curious will find a tolerably 
liill account of the leading authori- 
ties on the doctrines of presuming 
grants and releases, in my Essay on 
Marketable Titles, p. 410—517. 



By the effect of this act, the acts of 
the 2 & 3 Wm. 4, c. 100, for short- 
ening the time required, in claims of 
modus dedmandi, or exemption from, 
or discharge of tithes, — the 2 & 3 
Wm. 4, c 71, Ibr shortening the time 
of prescription in certain cases, — and 
the 3 & 4 Wm. 4, c. 42, s. 3, for the 
Ihnitation of actions of debt on spe- 
cialties, Ac, (which are given in the 
following pages), the statutes of limi- 
tation are now reduced to a simple 
and uniform system, and extended to 
the various classes of persons, and the 
various estates and interests in land, 
and remedies for their recovery, which 
were not previously within their oper- 
ation. 

By the 4 Hen. 7, c. 24, a fine with 
proclamation was made a bar to all 
persons having present rights of en- 
try, and not being under any disabi- 
lities, if they did not claim within five 
years after the proclamation made; to 
all persons under disabilities, if they 
did not claim within five years after 
then disabilities were removed; and 
to all persons not having present 



rights, if they did not claim within 
five years after their rights of entry 
accrued, unless under disabilities, and 
then within five years after the re- 
moval of their disabilities. 

The commissioners, after observing 
that in many cases the statutes of li- 
mitation did not sufficiently protect 
purchasers, and that in others (alluding 
probably to the act just adverted to) 
they restricted too much the right of 
recovery, make the following observa- 
tions: — " But the shorter period of li- 
mitation now in use, established by the 
statute of 4 Hen. 7, c. 24, we consider 
anomalous, unjust, and mischievous. 
However it may have been adapted to 
the times in which it passed, when 
the quieting of titles after the long 
civil wars of York and Lancaster 
might require some extraordinary re- 
medy, it is not suited to the present 
state of society. It proceeds not on 
the long acquiescence of the claimant 
or those whom he represents, which is 
the just ground of prescription; but on 
the act of the party in possession, who, 
to derive any benefit from it, must be 
considered as holding an estate to 
which another is legally entitled. A 
convenience, certainly, sometimes is 
experienced from a bond fide purchaser 
being enabled, by levying a fine with 
proclamation, to protect himself against 
a lawful title which is discovered after 
his purchase, and which, though 
using reasonable diligence, he could 
not have detected earlier. If the prac- 
tice of acquiring a title in this manner 
could be confined to cases of peculiar 
hardship, the law would be salutary, 
and might on that ground be justi- 
fied. But unfortunately it is equally 
applicable to purposes of fraud." By 
the act for abolishing fines, this mode 
of acquiring a title i.s in effect tacitly 
superseded. 

b2 



4" LIMITATION OF ACTIONS 

3 & 4 w. 4, extend to manors^ messuages, and all other corporeal here- 

— ditaments whatsoever, and also to tithes (other than tithes 

belonging to a spiritual or eleemosynary corporation sole)^ 
and also to any share, estate, or interest in them or any of 
them, whether the same shall be a freehold or chattel inter- 
est,- and whether freehold or copyhold, or held according to 
"Rent." any other tenure; and the word "rent" shall extend to all 
heriots, and to all services and suits for which a distress 
may be made, and to all annuities and periodical sums of 
money charged upon or payable out of any land (except mo- 
duses or compositions belonging to a spiritual or eleemosy* 
Person nary Corporation sole); and the person through whom an- 
wbom an- ^^^^ pcrsou is said to claim, shall mean any person by> 
otherclajpw. through, or under, or by the act of whom, the person so 
claiming became entitled to the estate or interest claimed, as 
heir, issue in tail, tenant by the curtesy of England, tenant 
in dower, successor, special or general occupant, executor, 
administrator, legatee, husband, assignee, appointee, devi- 
see, or otherwise, and also any person who was entitled to 
an estate or interest to which the person so claiming, or 
some person through whom he claims, became entitled as 
"Person." lord by escheat; and the word "person" shall extend 4o isi 
body poHtic, corporate, or collegiate, and to a class of cire- 
Nuroberand ditors or Other persons, as well as an individual; and every 
*^" ^^' word importing the singular number only, shall extend and 
be appUed to several persons or things as well as one person 
or thing; and every word importing the mascuUne gender 
only, shall extend and be appHed to a female as well as a nalei 
No land or II. And be it fiirther enacted. That, after the thirty-first 
recovered ^^Y ^^ December, one thousand eight hundred and thirty- 
but within three, no person shall make an entry or distress, or bring an 
after the action to rccover any land or rent, but within twenty years 
right of ac- jj^^t after the time at which the right to make such entry or 

tion accru- , , ^ •^ 

ed. distress, or to bring such action, shall have first accrued to 

some person through whom he claims; or, if such right shall 
not have accrued to any person through whom he claims, 
then within twenty years next after the time at which the 
right to make such entry or distress, or to bring such action, 
shall have first accrued to the person making or bringing 
the same. 
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IIL And be it further enacted, That, in the constructioti 3 & 4 W. 4, 

• c. 27. 

of this act, the right to nuike an entry or distress, or bring when right 
an action to recover any land or rent, shall be deemed to deemed to 
have first accrued at such tune as heremafter is mentioned f ^? *^' 
(that is to say,) when the person claiming such land or rent, Jn Ac «a^ 
or some person through whom he claims, shall, in respect of poS«!^ 
the estate or interest claimed, have been in possession or in 
receipt of the profits of such land, or in receipt of such rent, 
and shall, while entitled thereto, have been dispossessed, or on dispos- 
have discontinued such possession or receipt, then such***"^* 
right shall be deemed to have first accrued at the time of 
such dispossession or discontinuance of possession, or at the 
last time at which any such profits or rent were or was so 
received; and when the person claiming such land or rent, on abate- 
shall claim the estate or interest of some deceased person J/JJ^^' 
who shall have continued in such possession or receipt, in 
respect of the same estate or interest, imtil the time of his 
deadi, Rnd shall have been the last person entitled to such 
estate or interest who shall have been in such possession or 
receipt, then such right shall be deemed to have first ae« 
crued at the time of such death; and when the person on aiiena- 
claiming such land or rent shall claim in respect of an estate ^^"* 
or mterest m possession, granted, appointed, or otherwise 
assured by any instrument (other than a will) to him, or 
some person through whom he claims, by a person being in 
respect of the same estate or interest in the possession or 
recmpt of the profits of the land, or in the receipt c^the 
rentj.and no person entitled under such instrument shall 
hav^.been in such possession or receipt, then such right 
shall' b^ deemed to have first accrued at the time at which 
.the-.person claiming as aforesaid, or the person through 
whom he claims, became entitled to such possession or re* 
ceipt by virtue of such instrument; and, when the estate or in case of 
interest ckiitned shall have been an estate or interest in re- ^J"Jf ***' 
Version or remainder, or other fiiture estate or interest, and 
no person shall have obtained the possession or receipt of 
the {Profits of such land, or the receipt of such rent in re- 
spect of such estate or interest, then such right shall be 
deemed to have first accrued at the time at which such 
estate or interest became an estate or interest in possession; 
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3 & 4 w. 4, and when the person claiming such land or rent, or the per- 
: — '- — ~ son through whom he claims, shall have become entitled by 
forfeiture or reason of any forfeiture or breach of condition, then such 
breach of right gjiall be deemed to have first accrued when such for* 

condition. o 

feiture was incurred or such condition was broken. (6) 



{b) Tlie enactments of this sec- 
tion remove one of the greatest 
sources of difficulty in the investi- 
gation of title. In considering whe- 
ther an estate or a right had been ac- 
quired by length of time, or would 
have been presumed to be so acquired, 
great difficulty frequently arose in as- 
certaining whether the possession was 
adverse, and, if so, when it began to be 
adverse, because, until the possession 
became adverse, no right could be ac- 
quired by length of time under the 
statutes of limitation, nor any founda- 
tion laid for applying the doctrines of 
presumption. Whether possession was 
or was not adverse was a question of 
fket to be determined by a jury, and 
therefore in its very nature involving 
great uncertainty : but, besides this, the 
question was frequently entangled by 
certain rules of law, which still further 
added to the embarrassment and diffi- 
culty of it. 

One of these rules was, that a pos- 
session which began rightfully could 
not be considered as having become 
wrongful^ that is, adverse as against 
the rightful owner, by being merely 
continued after the right of the party 
in possession had determined. It was 
also a principle, that, in case of a lease, 
adverse possession, so as to bar the 
reversioner, did not commence till the 
expiration of the term. The commis- 
sioners, in their first report on the law 
of Real Property, p. 47, observe, that, 
** where rent is reserved on a lease, 
we consider it more reasonable that 
the limitation should run from the 
tame when the rent began to be re* 
ccived by a person claiming adversely, 
%o that tliere shall not be a new 



period of limitation from the ei^ira- 
tion of the lease. The receipt of 
rents and profits is equivalent to the 
occupation of the soil; the person who 
is in the receipt of them can do no- 
thing more to establish his right, and 
the person to whom they are denied is 
virtually dispossessed. Where no rent, 
or only a nominal rent, is reserved, 
very slight negligence can be imputed 
to the reversioner, in merely not re- 
quiring a recognition of his tiUe from 
the tenant, and in such cases, till the 
expiration of the lease, we think there 
should not be a commenceioent of ad- 
verse possession to bar the landlord. 
Any rent less than twenty shillings a 
year may for this purpose be consider- 
ed nominal (Sect 9). 

''The anomaly, that, when the 
younger brother or other remote heir 
enters on the death of the ancestor, his 
possession is not adverse to the title 
of the elder brother, appears to lead 
to uncertainty, and may be usefully 
abolished. — (Sect 13.) 

" It would be desirable to permit a 
jury, under certain circumstances, to 
^ find the fact of adverse possession in 
the cases of tenants in common, joint 
tenants, and coparceners, without proof 
of actual ouster (Sect 12, which ap- 
pears to go beyond this recommenda- 
tion.) 

" We likewise think it would be pro- 
per to enact, that, where one individual 
has several estates in the same land, 
when his right of entry is barred as to 
one estate it shall be barred as to all; 
at present he and those claiming under 
him have a period of twenty years on 
the vesting in possession of such estate. 
(Sect 20.) 
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IVv Provided always^ That, when any right to make an ^ ^ 4 w.4, 
entry or distress or to bring an action to recover any land or — - — ' — 
rent by reason of any forfeiture or breach of conditicm shall vantage «f 
have fost accrued in respect of any estate or interest in re- ^**^f2?**KL 
version or remainder, and the land or rent shall not have remainder- 
been recovered by virtue of such right, the right to make J51a"ihavea 
an entry or distress, or bring an action to recover such land newjig,t 
or rent, shall be deemed to have first accrued in respect of ^gt^^ comes 
such estate or interest at the time when the same shall have ^?^ posses- 
become an estate or interest in possession, as if no such for- 
feiture or breach of condition had happened. 

V. Provided also. That a right to make an entry or dis- Reversioner 
tress, or to bring an action to recover any land or rent, shall n^^righL 
be deemed to have first accrued, in respect of an estate or 
interest in reversion, at the time at which the same shall 

have become an estate or interest in possession by the de- 
termination of any estate or estates in respect of which such 
land shall have been held, or the profits thereof, or such 
rent shall have been received, notwithstanding the person 
claiming such land, or some person through whom he claimsi 
shall, at any time previously to the creation of the estate or 
estates which shall have determined, have been in possession 
or receipt of the profits of such land, or in receipt of such 
rent. 

VI. And be it further enacted. That, for the purposes of Anadminii- 
this act, an administrator claiming the estate or interest of ^ulim 9m if 
the deceased person of whose chattels he shall be appoint- *>« obtained 
ed administrator, shall be deemed to claim as if there had without in- 
been no interval of time between the death of such deceased ^^ •?*' 

death of de* 

person and the grant of the letters of administration (c)« ceased. 



(c) In case of intestacy, it had 
been decided, that, as to all rights ac- 
cruing after the death of the intestate, 
the statutes of limitation only began 
to run from the grant of administration. 
Hence, a right to a chattel interest in 
lands might be kept alive notwith- 
standing adverse possession to the 
expiration of the term however long. 
From this rule, serious practical in- 
convenience frequently arose. The 



rule established in the text, that, as to 
chattel interests in land, the period of 
limitation should begin to run from 
the time when the right of entry has 
arisen, and might have been acquired 
by taking out letters of administration, 
will obviate this inconvenience. The 
next of kin and creditors cannot 
reasonably complain, if they neglect 
to enforce their rights for twenty 
years. 
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3 & 4 w. 4, VII. And be it further enacted^ That^ when any person 
In the caae ^^""^ ^ "* possession or in receipt of the profits of any land,' 
of a tenant or in receipt of any rent» as tenant at will, the right of the 
right fliiaii pei^son entitled subject thereto, or of the person through 
be deemed mrhom he claims, to make an entry or distress, or bring an 
crtied at the action to recoYcr such land or rent, shall be deemed to ha^e 
end of one £j^|. accrued either at the determination of such tenancy* or 

year. . . « ^ 

at the expiration of one year next after the commencement 
of such tenancy, at which time such tenancy shall be deemed 
to have determined : Provided always, that no mortgagor or 
cestui que trust shall be deemed to be a tenant at will, within 
the meaning of this clause, to his mortgagee or trustee. 
No person VIII. And be it further enacted, That, when any person 
*^'' *i®' shall be in possession or in receipt of the profits of any land, 

nancy from , . ^ j ^ 

year to year, or in receipt of any rent, as tenant from year to year or other 
rigbrbu*"^ period, without any lease in writing, the right of the person 
from theend entitled subject thereto, or of the person through whom he 
year or last claims, to make an entry or distress, or to bring an action to 
payment of recover such land or rent, shall be deemed to have first ac- 
crued at the determination of the first of such years or other 
periods, or at the last time when any rent payable in respect 
of such tenancy shall have been received (which shall last 
happen), 
whero rent IX. And be it fiirther enacted, That, when any person 
anM^ming gj^^jj ^^g j,^ possession, or in receipt of the profits of any 
served by a land, or in receipt of any rent, by virtue of a lease in writing, 
ingT!*^'" by which a rent amounting to the yearly sum of twenty shil- 
have been Ungs or upwards shall be reserved, and the rent reserved by 
JJ^ri^j no such lease shall have been received by some person wrong- 
right to ac- ftjiy claiming to be entitled to such land or rent in reversion 

crue on the , 

deterinina* immediately expectant on the determination of such lease, 
iMwe**^^* and no payment in respect of the rent reserved by such lease 
shall afterwards have been made to the person rightfully 
entitled thereto, the right of the person entitled to such 
land or rent, subject to such lease, or of the person through 
whom he claims, to make an entry or distress, or to bring 
an action after the determination of such lease shall be 
deemed to have first accrued at the time at which the rent 
reserved by such lease was first so received by the person 
wrongfully claiming as aforesaid ; and no such right shall 
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be deemed to have first accrued upon the determuiation of 3 & 4 w. 4, 
such lease to the person rightfiiUy entitled. — '■ — ■ — 

X. And be it further enacted^ That no person shall be Mere entry 
deemed to have been in possession of any land within the S.^^" 
meaning of this act merely by reason of having made an 
entry thereon. 

XL And be it ftirther enacted. That no continual or Right not 
other claim upon or near any land, shall preserve any right KS^u- 
of making an entry or distress, or of bringing an action. al cLdm. 

XII. And be it fiirther enacted, That, when any one or Possesnon 
more of several persons entitled to any land or rent as co- p^^!^^ 
parceners, joint tenants, or tenants in common, shall have &c.notpo8- 
been in possession or receipt of the entirety, or more than the others. 
his or their imdivided share or shares of such land, or of 
the profits thereof, or of such rent, for his or their own 
benefit, or for the benefit of any person or persons other 
than the person or persons entitled to the other share or 
shares of the same land or rent, such possession or receipt 
shall not be deemed to have been the possession or receipt 
of or by such last-mentioned person or persons, or any of 
them. 

XIII* And be it fiu*ther enacted. That, when a younger Possession 
brother or other relation of the person entitled as heir to ^ Jrothef' 
the possession or receipt of the profits of any land, or to the not posses- 
receipt of any rent, shall enter into the possession or receipt ^^^ 
thereof, such possession or receipt shall not be deemed to 
be the possession or receipt of or by the person entitled as 
heir. 

XIV. Provided always, and be it fiirther enacted. That, Acknow- 
when any acknowledgment of the title of the person entitled ^rkSge- ** 
to any land or rent, shall have been given to him or his q^u^aieptto 

. .^. • t •» ,1 • • • possession 

agent, m wntmg, signed by the person m possession, or mo^ receipt of 
receipt of the profits of such land, or in receipt of such rent, ^'**- 
then such possession or receipt of or by the person by whom 
such acknowledgment shall have been given, shall be deem- 
ed, according to the meaning of this act, to have been the 
possession or receipt of or by the person to whom or to 
whose agent such acknowledgment shall have been given 
at the time of giving the same, and the right of such last- 
mentioned person, or any person claiming through him, to 
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3 &4 w. 4, make an entry or distress^ or bring an action to recover such 

— '• — ^— land or rent shall be deemed to have first accrued at, and 

not before, the time at which such acknowledgment, or the 

last of such acknowledgments, if more than one, was 

given. 

Where po8- XV. Provided also, and be it further enacted, That, 

adverse at^ when no such acknowledgment as aforesaid shall have been 

the passing given before the passing of this act, and the possession or 

right not receipt of the profits of the land, or the receipt of the rent, 

barred un- gj^g^jj jj^|. ^^ ^y^^ |^^ ^f ^Yie passing of this act have been ad- 

of five years verse to the right or title of the person claiming to be en* 
^^* titled thereto, then such person, or the person claiming 

through him, may, notwithstanding the period of twenty 
years herein-before limited shall have expired, make an 
entry or distress, or bring an action to recover such land or 
interest, at any time within five years next after the passing 
of this act. 
Personsun- XVI. Provided always, and be it further enacted. That, 
^^of infan- ^^ ** ^^^ *™^ ^* which the right of any person to make an 
cy, &c., or entry or distress, or bring an action to recover any land or 
to bTallow- rent, shall have first accrued as aforesaid, such person shall 
ed ten years have been under any of the disabilities herein-after men- 
termination tioned, (that is to say), infancy, coverture, idiotcy, lunacy, 
®j[^®"^^^" unsoundness of mind, or absence beyond seas, then such 
]person, or the person claiming through him, may, notwith- 
standing the period of twenty years herein-before Hmited 
shall have expired, make an entry or distress, or bring an 
action to recover such land or rent at any time within ten 
years next after the time at which the person to whom such 
right shall first have accrued as aforesaid, shaU have ceased 
to be imder any such disability, or shall have died (which 
shall have first happened) ((/). 



{d) The existence even of the 
privilege during a whole life, how- 
ever long, with an addition of ten 
years, is an evil of no inconsiderable 
magnitude ; and, as what is termed 
disability does not amount to absolute 
incapacity, but only to a degree of in- 
firmity, and as, alter a certain lapse of 
time, the hardship of putting the party 



in possession to defend his original 
right, exceeds the hardship of barring 
the claim of the party out of posses- 
sion, notwithstanding such infirmity; 
we think that there should be a period 
of adverse possession, after which all 
claims against which the possession 
was adverse shall be barred, notwith- 
standing any disabilities whatever; 
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XVII. Provided nevertheless, and be it further enacted. 3 & 4 w. 4, 

_~ • c. 27 

That no entry, distress, or action, shall be made or brought ! 

by any person who, at the time at which his right to make tion, &c/ 
an entry or distress, or to bring an action to recover any •***" ^ 
land or rent, shall have first accrued, shall be under any of yond forty 
the disabilities herein-before mentioned, or by any person f^rf^^^f 
claiming through him, but within forty years next after action ac- 
the time at which such right shall have first accrued, al« ^'"^ 
though the person imder disabiUty at such time may have 
remained under one or more of such disabilities during the 
whole of such forty years, or although the term of ten years 
from the time at which he shall have ceased to be under 
any such disability, or have died, shall not have expired. 

XVIIL Provided always, and be it further enacted, That, No further 
when any person shall be under any of the disabilities allowed for a 
herein-before mentioned at the time at which his riffht •"^••***? 

, ,. , . . ^ ofdiMbili- 

to make an entry or distress, or to bring an action to re- ties. 
cover any land or rent, shall have first accrued, and shall 
depart this Hfe without having ceased to be under any 
such disability, no time to make an entry or distress, or to 
bring an action to recover such land or rent, beyond thp 
said period of twenty years next after the right of such 
person to make an entry or distress, or to bring an action 
to recover such land or rent, shall have first accrued, or the 
said period of ten years next after the time at which such 



and for this purpose we propose a 
period of forty years. Such a pro- 
vision does not seem so gn^eat an in- 
fringement upon the maxim in favour 
of persons incapable of suing, as the 
established doctrine, tliat, when the 
statute has once begun to run, it runs 
on notwithstanding a subsequent dis- 
ability ; according to which, if a Either 
is disseised, and immediately dies, 
leaving a new born son his heir, the 
heir is barred before he is of age. 
This latter doctrine indeed we scarcely 
should have ventured to propose, were 
it not established law. Yet, notwith- 
standing its apparent rigor, we do not 
recommend any alteration of it, be- 
cause wc have not been able to learn 



any instance in which it has practically 
worked iiyustice. 

In defence of the proposal of an 
absolute period of limitation,disregard- 
iiig disabilities, we would observe that 
it is exceedingly improbable a valuable 
right should have accrued to a married 
woman, or to a lunatic, or to a person 
beyond seas, and should have been al- 
lowed to remain dormant for a period 
of forty years. On the other hand, 
the danger must not be overlooked, 
that the person in possession, by the 
impaired memory of witnesses, by 
their death, and by the loss of docu- 
ments, may be deprived of the means 
which he may have once possessed of 
establishing his right— 1st Rep. 45. 
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3&4W.4, person shall have died, shall be allowed by reason of any 
— ■ — ^^ — disability of any other person. • 

Scotland, XIX. And be it further enacted. That no part of the 
n*!? ^ !!^ IWted Kingdom of Great Britain and Ireland, nor the 
islands, Mt Idands of Man, Guernsey, Jersey, Aldemey, or Sark, nor 
c4 beyond ^^J ^^^^ adjacent to any of them (being part of the do- 
seas. millions of his Majesty), shall be deemed to be beyond seas 

within the meaning of this act. 

When the XX, And be it further enacted, That, when the right of 

"^^te*ln*" **y person to make an entry or distress, or bring an action 

possession b to reoover any land or rent to which he may have been 

Hgluof the Giititled, for an estate or interest in possession, shall have 

same person be^i barred by the determination of the period herein- 

tates Shan before limited, which shall be applicable in such case^ and 

a^ be tMr- gi^ji person shall at any time during the said period have 

been entitled to any other estate, interest, right, or poasi- 

bflity, in reversion, remainder, or otherwise, in or to the 

same land or rent, no entry, distress, or action, shall be 

made or brought by such person, or any person claiming 

through him, to recover such land or rent, in respect of 

such other estate, interest, right, or possibility, unless> in 

the meantime, such land or rent shall have been recovered 

by some person entitled to an estate, interest, or right, 

which shall have been limited, or taken effect, after o^ in 

defeasance of such estate or interest in possession. > 

Where ten- XXI. And be it further enacted. That, when the right 

barred re" ^^ * tenant in tail of any land or rent to make an entry or 

mainder- distress, or to bring an action to recover the same, shall 

he^might°"* have been barred by reason of the same not having'b^n 

havebarrcd, made or brought within the period herein-before limited, 

cover. which shall be applicable in such case, no such entry, dis- 

t3ress, or action, shall be made or brought by any person 

chiming any estate, interest, or right, which such tenant in 

tail might lawfully have barred. 

Possession XXII. And be it further enacted. That, when a tenant 

adverse to a jj^ ^^ ^{ g^™ j^^^ ^^ rent, entitled to recover the same, 

tenant m j ' 

tail shall run shall havc died before the expiration of the period herein- 
the^femSn- ^^^^6 limited, which shall be applicable in such case, for 
der-men making an entry or distress, or bringing an action to re- 
might have cyeer such land or rent, no person claiming any estate, 

barred. 
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interesty.or right, which such tenant in tail might lawfiilly 3&4W.4, 
have barred, shaU make an entry or distress, or bring an ''^^' 



action. t9 ;recoyer such land or rent, but within the period 
during, which, if such tenant in tail had so long continued 
to Uve, he might have made such ^ntry or distress, or 
brought such action. 

XXIIL And be it fiirther enacted, That, when a tenant Wheretbere 
in tail of any land or rent shall have made an assurance beenpouet- 
thereof, which shall not operate to bar an estate or estates, sion> under 
to take effect after or in defeasance of his estate taQ, and ance, by a 
any person shall, by virtue of such assurance, at the time of **m*"VVI,^ 
the execution thereof, or at any time afterwards, be in pos- shaiinotbar 
session or receipt of the profits of such land, or in the ^"^tJI^"' 
receipt of such rent, and the same person, or any other shaU be bar- 
person whatsoever (other than some person entitled to such endoftwen- 
possession or receipt in respect of an estate which shall tyyearsafter 
have taken efiect after or in defeasance of the estate tail), wben the 
shall continue or be in such possession or receipt for the 5l!*"^x(^t- 
pexiod of twenty years next aft;er die commencement of the ed, would 
time at which such assurance, if it had then been executed ^J^ ^^^^ 
by such tenant in tail, or the person who would have been 
entitled to his estate tail, if such assurance had not been 
executed, would, without the consent of any other person, 
bave operated to bar such estate or estates as aforesaid; 
then, at the expiration of such period of twenty years, such 
assurance shaU be and be deemed to have been effectual as 
against any person claiming any estate, interest, or right, to 
tiJLC effect after, or in defeasance of, such estate tail. 

XXIV. And be it further enacted, That, aftier the said No swt in 
thirty-first day of December, one thousand eight hund)red ^|j!j,t** ^ 
and thirty-three, no person claiming any land or rent in>^erthe 
equity, shall bring any suit to recover the same, but within the piaiimff, 
the period during which, by virtue of the provisions herein- if «ntiUed at 
before contained, he might have made an entry or distress, have 
or brought an action to recover the same respectively, if he ^21?''**" 
had been entitled at law to such estate, interest, or right, in 
or to the same, as he shall claim therein in equity, (e) 

(e) The various statutes of limita- tion of an enactment in 53 Geo. 
tion which have been hitherto passed 3, c. 127, s. 5, confining suits for re- 
in this country (witn the excep- covering the value of tithes to a period 
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express 
trust, the 
right shall 
not be 
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have accru- 
ed until a 
conveyance 
to a pur- 
chaser. 
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XXV. Provided always, and be it further enacted. That, 
when any land or rent shall be vested in a trustee, upon 
any express trust, the right of the cestui que trust, or any 
person claiming through him, to bring a suit against the 
trustee, or any person claim through him, to recover such 
land or rent, shall be deemed to have first accrued, ac- 
cording to the meaning of this act, at and not before the 
time at which such land or rent shall have been conveyed to 
a purchaser for a valuable consideration, and shall then be 
deemed to have accrued only as against such purchaser, 
and any person claiming through hun. 



of six years), apply only to legal re- 
medies, and, therefore, hare no direct 
operation on equitable estates and in- 
terests. But, according to the maxim 
that " equity follows the law,*' courts 
of equity, in analogy to the statutes 
of limitation, have laid down rules by 
which they have refused relief where, 
if the estate of the claimant were legal 
instead of equitable, lapse of time 
would be a bar to a legal remedy. 
They have disregarded the periods of 
sixty, fifty, and thirty years, allowed 
for bringing writs of right and writs 
of entry, and (as it is now generally 
understood,) have adopted, as the 
limit of their relief, the period of 
twenty years given by the statute of 
21 Jac. 1, c. 16, for making an entry 
on lands, or bringing an ejectment, 
adhering likewise to the statutable 
provisions respecting diaabilities, but 
excepting certain cases affected by 
fraud or trust. 

The question arises, whether the 
direct operation of the statutes of 
limitation should still be confined to le- 
gal remedies, or whether there should 
not be express legislative enactments 
upon this subject, applicable to equi- 
table estates and interests. As ad- 
verted to above, the leglsluture has 
already begun to apply limitation to 
suits in equity, and we conceive that 
this system may now be advantage- 



ously acted upon. When the antient 
statutes of limitation passed, equitable 
jurisdiction was of small account; but 
a very large proportion of the real 
property of the country is now subject 
to that jurisdiction, and there seems 
no sufficient reason why the regula- 
tion of such property should continue 
to be left to the variable discretion of 
a judge. A case very recently oc- 
curred, where an estate subject to a 
mortgage in fee, being in settlement, 
with an ultimate limitation to the 
right heirs of a particular person, a 
stranger, on the expiration of the 
previous estate, entered, claiming to 
be entitled under the limitation; and 
he, and his son, upon his death, con- 
tinued in quiet possession, paying in- 
terest on the mortgage, for twenty 
years. After a difference of opinion 
between judges of great eminence, it 
was held that the devisee of the per- 
son really entitled under the limita- 
tion, was barred [by ^lapse of time. 
This decision, although generally ap- 
proved of, has been censured by some, 
and ihe doctrine founded upon it 
may be qualified in subsequent cases. 
Hence, without a positive law to refer 
to, some uncertainty and imeasiness 
must prevail, and practising lawyers 
sometimes find it impossible to give a 
confident opinion upon titles sub- 
mitted to them. — 1st Rep. (58. 
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XXVI. And be it further enacted, That, in every case s&4W. 4, 
of a concealed fraud, the right of any person to bring a — - — - — 
suit in equity for the recovery of any land or rent of which fmud*"©** 
he, or any person through whom he claims, may have been ^»™e«*»^* 
deprived by such fraud, shall be deemed to have first ac-^ the fraud re- 
crued at, and not before, the time at which such fraud *n^'»« «on- 
shall,. or, with reasonable diligence, might have been, first 
known or discovered; provided that nothing in this clause 
contained, shall enable any owner of lands or rents to hav^ 
a suit in equity for the recovery of such lands or rentS) or 
for setting aside any conveyance of such lands or rents, on 
account of fraud, against any bona fide purchaser, for valu- 
able consideration, who has not assisted in the commission 
of such fraud, and who, at the time that he made the pur- 
chase, did not know, and had no reason to believe, that any 
such fraud had been committed. 

XXyiL Provided always, and be it further enacted, Saving the 
That nothing in this act contained shall be deemed to in-'JJJ."*^^**^^^ 
terfere with any rule or jurisdiction of courts of equity in the ground 
refusing relief, on the groimd of acquiescence or otherwise, ^na?or**" 
to any person whose right to bring a suit may not be barred otherwise. 
by virtue of this act. 

XXVIIL And be it further enacted. That, when a Mortgagor 
mortgagee shall have obtained the possession or receipt of J^° jj,eg**Jof 
the profits of any land, or the receipt of any rent, comprised twenty 

- . , 1 • • years from 

m his mortgage, the mortgagor, or any person clamimg the time 
throuiirh him, shall not brinir a suit to redeem the mort- ^**®'* ***® 

^ *-' , . mortgagee 

gage, but within twenty years next after the time at which took posses- 
the mortgagee obtained such possession or receipt, unless, JJom the last 
in the meantime, an acknowledgment of the title of the written ac- 
mortgagor, or of his right of redemption, shall have beenment/ * 
given to the mortgagor, or some person claiming his estate, 
or to the agent of such mortgagor or person, in writing, 
signed by the mortgagee, or the person claiming through 
him; and, in such case, no such suit shall be brought but 
within twenty years next after the time at which such 
acknowledgment, or the last of such acknowledgments, if 
more than one, was given; and when there shall be more 
than one mortgagor, or more than one person claiming 
through the mortgagor or mortgagors, such acknowledge 



16 



LIMITATION OF ACTIONS 



3 Ik 4 w. 4, ment, if given to any of such mortgagors or persons, or his 

— or their agent, shaU be as effectual as if the same had been 

given to all such mortgagors or persons; but, where there 
shaU be more than one mortgagee, or more than one perscm 
claiming the estate or interest of the mortgagee or mort- 
gagees, such acknowledgment, signed by one or more of 
such mortgagees or persons, shaU be effectual only as 
against the party or parties signing as aforesaid, and the 
person or persons claiming any part of the mortgage-money t 
or land, or rent, by, from, or under, him or them, and any 
person or persons entitled to any estate or estates, interest 
or interests, to take effect after, or in defeasance of, his 
or their estate or estates, interest or interests, and shall not 
operate to give to the mortgagor or mortgagors a right to 
redeem the mortgage, as against the person or persons en- 
titled to any other undivided or divided part of the money, 
or land, or rent; and, where such of the mortgagees^ or 
persons aforesaid, as shall have given such acknowledgment, 
shall be entitled to a divided part of the land or rent com- 
prised in the mortgage, or some estate or interest therein, 
• Sic. sufid not to any ascertained part of the mortgaged * money, 

the mortgagor or mortgagors shall be entitled to redeem 
the same divided part of the land or rent, on payment, with 
interest, of the part of the mortgage-money which shall 
bear the same proportion to the whole of the mortgage- 
money as the value of such divided part of the land or rent 
shall bear to the value of the whole of the land or r«it com- 
prised in the mortgage, (f) 



(/) When a mortgagee haa been 
twenty years in possession, with- 
out any payment, or promise, or ac- 
knowledgment, to shew that the re- 
lation of a mor^gor and mortgagee 
continues^ the right to redeem is 
gone, — but evidence of any acknow- 
ledgment, in writing, or by parole, to 
the mortgagee, or to a stranger, or 
any memorandum or account found 
among the papers of the mortgagee, 
admitting or evidencing that he holds 
in that character, interrupts the bar. 
For this reason, mortgage titles are 



inseopre, and, for a very long period, 
almost wholly unmarketable. When 
the price of land is depressed, and 
the mortgaged premises are not worth 
the mortgage money, they are aban- 
doned by the mortgagor. From some 
local or general cause, or from actual 
improvements by the mortgagee, the 
value, after many years, is increased. 
A bill to redeem may then be sup- 
ported by some expression the mort- 
gagee is sworn to have used in 'con- 
versation, or some private note, which 
he is compellable to divulge, written 
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XXIX. Provided always, and be it fiirther enacted, (^) 3 & 4 w. 4, 



c. 27. 



That it shall be lawful for any archbishop, bishop, dean, - 
prebendary, parson, vicar, master of hospital, or other rents to be 
spiritual or eleemosynary corporation sole, to make an entry [^^^overed 

* ^ •' -^ A^ ^ '^ •' byecclesias- 

or distress, or to bring an action or suit, to recover any ticai or eiee- 
land or rent within such period as herein-after is men- "^^"*[jj„g 
tioned next after the time at which the right of such cor- sole but 
poration sole, or of his predecessor, to make such entry or incumben- 
distress, or brine such action or suit, shall first have ^^^ *"** *^* 

. • . . years, or 

accrued; (that is to say,) the period during which two per- sixty years. 
sons in succession shall have held the ofHce or benefice in 
respect whereof such land or rent shall be claimed, and six 
years afler a third person shall have been appointed there- 
to, if the times of such two incumbencies, and such term of 
six years, taken together, shall amount to the full period of 
sixty years; and if such times, taken together, shall not 
amount to the fuU period of sixty years, then during such 
further number of years, in addition to such six years, 
as will with the time of the holding of such two persons, 
and such six years make up the full period of sixty years ; 
and after the said thirty-first day of December, one thousand 
eight hundred and thirty-three, no such entry, distress, ac- 
tion, or suit, shall be made or brought at any time beyond 
the determination of such period. 



by him, within twenty years. In 
analogy to the. salutary statute lately 
passed (9 Geo. 4, c. 14), respecting 
acknowledgments and promises to re- 
vive debts barred by the statute of 
limitations in personal actions, and to 
render adults liable for debts con- 
tracted during infancy, we propose 
that it should be enacted, that, where 
the mortgagee is in possession, the 
bar in equity shall not be affected by 
any promise, statement, or acknow- 
ledgment, unless it were in writing, 
and made by the mortgagee, or those 
claiming under the mortgagee, to the 
mortgagor, or those claiming under 
the mortgagor. — 1st Rep. p. 50. 
(g) Disputes sometimes, though 



rarely, arise as to the claim of the 
Church to the soil itself. Supposing 
land to have belonged to the Church 
in the time of Elizabeth, it cannot 
since have been lawfully aliened with- 
out an act of parliament. But, there 
ought to be a period of adverse enjoy- 
ment, which should outweigh any evi- 
dence of prior title. 

It would likewise be proper to make 
some regulation respecting land given 
to a parson irregularly for tithes, and 
land irregularly exchanged for glebe 
land, where the tithes or the glebe 
land have been afterwards claimed; 
for, instances occur in which the par- 
son recovers the tithes and retains the 
land given in lieu of them, or where 
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LIMITATION OF ACTIONS 



No advow- 
son to be 
recovered 
but within 
three in- 



3&4W. 4, XXX. And be it further enacted^ That^ after the said 
^ ^^' thirty-first day of December, one thousand eight hundred 
and thirty-three^ no person shall bring any quare impedit^ or 
other action^ or any suit to enforce a right to present to or 
bestow any church, vicarage, or other ecclesiastical bene- 

cumbencies g^^^ g^g |.jjg patron thereof, after the expiration of such 

years. period as herein-after is mentioned, (that is to say,) the 
period during which three clerks in succession shall have 
held the same, all of whom shall have obtained possession 
thereof adversely to the right of presentation or gift of 
such person, or of some person through whom he claims, if 
the times of such incumbencies, taken together, shall amount 
to the ftill period of sixty years; and if the times of such in- 



he recovers the glebe land and retains 
the land received by his predecessor 
in exchange for it 

But the great object must be to 
frame a proper period, applicable to 
varying circumstances, for giving con- 
clusive effect to adverse enjoyment. 
It has been proposed that the period 
should go back to the first year of 
Hen. 8, because not many years since, 
a right to tithes was established, and 
a composition or modus set aside, by 
appeal to a written document which 
had belonged to Glastonbury Abbey 
before its dissolution. On the same 
ground, it might equally well be car- 
ried back to the reign of Edw. 2 ; and 
if a period were to be fixed so far 
back as to let in all evidence which 
would now be available, we must ad- 
here to the reign of Richard 1st, and 
allow things to remain as they are. 

Every period of prescription fixed 
by law, supposes that some claims are 
excluded by it which would otherwise 
be established; even the existing li- 
mit of sixty years to a writ of right 
must bar claims which might other- 
wise be established; but we have pro- 
posed that the period of limitation 
with respect to land should be mate- 
rially shortened, and we have reason 
to believe that this proposal has met 



vdth general approbation. There are 
defects necessarily inherent in all hu- 
man institutions, and inconveniences 
will be felt, not only from existing 
laws, but from any amendment of 
them. The legislature can only con- 
sider what is likely to produce the 
greatest good with the least evil. 

We propose a period of sixty years 
and two incumbencies, with three 
years of a third incumbency, as to ex- 
emptions from tithes, and as to mo- 
duses, compositions real, and glebe 
lands. A succession of incumbencies 
is a necessary ingredient in the pro- 
position, on account of the risk of a 
particular incumbent being careless or 
poor, or of there being collusion be- 
tween the incumbent and the patron, 
who has land in the parish; but any 
risk from the character of the indivi- 
dual incumbent, or from collusion be- 
tween the incumbent and patron for 
more than two incumbencies in suc- 
cession, cannot be allowed for without 
too great a sacrifice of the objects to 
be attained; and it seems not unrea- 
sonable to presume, that, within the 
period we propose, there may be an 
incumbent able and willing to assert 
the rights, the protection of which is 
left in his hands. — 3rd Rep. p. 62< 
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cumbencies shall not together amount to the fiifl period of 3 & 4 w. 4, 
sixty years, then after the expiration of such further time — - — - — 
as with the times of such incumbencies will make up the 
full period of sixty years, (h) 

XXXI. Provided always, and be it furthet enacted, incumben- 
That, when on the avoidance j' after a clerk shall have oh-|"pg*j"jjg 
tained possession of an ecclesiastical benefice adversely to reckoned 
the right of presentation or gift of the patron thereof, a period, but 



(h) We have next to mention a 
species of real property of great im- 
portance, as to which there is at 
present no limitation. The pos- 
sessory action of quare impedit, by 
which the right to an advowson is 
usually tried, may he brought upon 
any presentation, however remote. 
Thus, the title to an advowson may 
be questioned after a family has been 
for centuries in the undisturhed pos- 
session of it; and, upon the sale of an 
advowson, or of a next presentation, 
great trouhle and expense are gene- 
rally incurred in making out a title 
to the satisfaction of the purchaser. 
There must he some difficulty in 
framing a limitation for a species of 
property of so peculiar a nature. 
Mere length of time would not satisfy 
justice, unless the period were much 
heyond the usual bounds of living 
memory, hecause an opportunity of 
contesting the right may not occur 
more than once in a century. Lord 
Coke states an instance of a living of 
his own, in which a parson had been 
incumbent above fifty years; and in- 
stances might easily he mentioned, in 
which two successive incumbents have 
continued for upwards of a hundred 
years. But, adopting the suggestion 
of Mr. Justice Blackstone, whose high 
authority we are glad to have for this, 
as weU as for some other amendments 
of the law which we propose, we think 
a limitation may be safely framed, 
compounded of length of time and 
numbet of avoidances, or rather of 

C 



presentations, or opportunities to pre- 
sent by the patron. We conceive that 
(counting from the time when the 
title to an advowson has accrued in 
possession), as soon as sixty years 
have elapsed, and there have been 
three presentations, with institution 
and induction thereupon, by a person 
claiming adversely to be a patron, the 
right should he barred. The length 
of the period is required to guard 
against collusive avoidances and pre- 
sentations; and it seems sufficient for 
this purpose. Presentations by the 
crown, on the promotion of the in- 
cumbent to a bishopric, of course will 
not be reckoned; but a presentation 
by lapse, we think, ought, as an op- 
portunity then existed of asserting the 
right It seems unnecessary to clog 
this limitation with disabilities whicli 
have generally not been allowed where 
the period exceeded twenty years ; but, 
as against a remainder-man, after any 
estate less than an estate tail, the 
period of sixty years must be reckoned 
from the remainder coming into pos- 
session on the determination of the 
particular estate. It has been sug- 
gested that the period should be ex- 
tended to one hundred years; and 
that the adverse possession should be 
a bar to all the world. It seems, 
however, more in analogy to the 
general principles of the law of Eng- 
land to give effect to adverse enjoy- 
ment only from the accruing of the 
right to be barred. — 1st Rep. p. 53. 
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3 & 4 w. 4» clerk shall be presented or collated thereto by his Majesty, 

— • — ■ — or the ordinary, by reason of a lapse, such last-mentioned 

bencies afker clerk shall be deemed to have obtained possession adversely 

^'^b'^h °°' to the right of presentation or gift of such patron as afore- 

ricks. said; but, when a clerk shall have been presented by his 

Majesty, upon the avoidance of a benefice, in consequence 

of the incumbent thereof having been made a bishop, the 

incumbency of such clerk shall, for the purposes of this act, 

be deemed a continuation of the incumbency of the clerk so 

made bishop. 

When per- XXXII. And be it further enacted, That, in the con- 

an'ad^rowson struction of this act every person claiming a right to present 

in remain- to OT bcstow any ccclcsiastical benefice as patron there- 

an%8tate ^^9 ^Y virtue of any estate, interest, or right which the 

tail, shall be owner of an estate tail in the advowson mi^rht have barred, 

barred 

shall be deemed to be a person claiming through the person 
entitled to such estate tail, and the right to bring any quare 
impedit, action, or suit, shall be Umited accordingly. 
Noadvow- XXXIII. Provided always, and be it fiirther enacted, 
covered ' That, after the said thirty-first day of December, one thou- 
after 100 gand eight hundred and thirty-three, no person shall bring 
any quare impedit, or other action, or any suit, to enforce a 
right to present to or bestow any ecclesiastical benefice, as 
the patron thereof, after the expiration of one hundred 
years from the time at which a clerk shall have obtained 
possession of such benefice adversely to the right of presen- 
tation or gift of such person, or of some person through 
whom he claims, or of some person entitled to some pre- 
ceding estate or interest, or imdivided share, or alternate 
right of presentation or gift, held or derived imder the same 
title, unless a clerk shall subsequently have obtained posses- 
sion of such benefice on the presentation or gift of the per- 
son so claiming, or of some person through whom he claims, 
or of some other person entitled in respect of an estate, 
share, or right, held or derived under the same title. 
At the end XXXIV. And be it fiirther enacted. That, at the deter- 
of 'limitation J^ij^^tion of the period limited by this act to any person for 
the right of making an entry or distress, or bringing any writ of quare 
ofpo8sess?on impedit, or other action or suit, the right and title of such 
^*****h!f''"' P^^^^^ *^ *^® land, rent, or advowson, for the recovery 
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whereof such ehtry, distress, action, or suit respectively, 3& 4 w. 4, 
might have been made or brought within such period, shall — — — '— 
be extinguished. 

XXXV. And be it further enacted, That the receipt of Receipt of 
the rent payable by any tenant from year to year, or other S^"|n*gd*7e- 
lessee, shall, as against such lessee, or any person claiming ceipt of pro- 
under him (but subject to the lease), be deemed to be the 
receipt of the profits of the land for the purposes of this 

act. 

XXXVI. And be it further enacted. That no writ of Real and 
right patent, writ of right quia dominus remisit curiam, writ ^U^g a^- 
of right in capite, writ of right in London, writ of right Hshed after 
close, writ of right de rationabili parte, writ of right of ad- cember, 
vowson, writ of right upon disclaimer, writ de rationabilibus ^^^^'* 
divisis, writ of right of ward, writ de consuetudinibus et ser- 

vitiis, writ of cessavit, writ of escheat, writ of quo jure, writ 
of secta ad molendinum, writ de essendo quietum de theold- 
nio, writ of ne injuste vexes, writ of mesne, writ of quod 
permittat, writ of formedon in descender, in remainder, or 
in reverter, writ of assize of novel disseisin, nuisance, dar^ 
rein-prfesentment, juris utrum, or mort d'ancestor, writ of 
entry sur disseisin, in the quibus, in the per, in the per and 
cui, or in the post, writ of entry sur intrusion; writ of entry 
i^ur alienation, dum fiiit non compos mentis, dum friit infra 
aetatem, dum fuit in prisona, ad communem legem, in casu 
proviso, in consimili casu, cui in vita, sur cui in vita, cui 
ante divortium, or sur cui ante divortium, writ of entry sur 
abatement, writ of entry quare ejecit infra terminum, or ad 
tetTifiinum qui praeteriit, or causa matrimonii prselocuti, writ 
of aiel, besaiel, tresaiel, cosinage, or nuper obiit, writ of 
waste, writ of partition, writ of disceit, writ of quod ei de- 
forceat, writ of covenant real, writ of warrantia chartae, writ 
of curia claudenda, or writ per quae servitia, and no other 
action real or mixed (except a writ of right of dower, or writ except for 
of dower unde nihil habet, or a quare impedit, or an eject- quaw Impe- 
ment), and no plaint in the nature of any such writ or action dit, and 
(except a plaint for freebench or dower) shall be brought *^**^ ™*° " 
after the thirty-first day of December, one thousand eight 
hundred and thirty-four. 

XXXVII. Provided always, and be it frirthe^ enacted. Real actions 
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3 & 4 w. 4, That, when on the said thkty-first day of December, one 
— '■ — '— thousand eight hundred and thirty«four, any person who 
brought un- shall not have a right of entry to any land, shall be entitled 
til '^®^*^ to maintain any such writ or action as aforesaid, in respect 
of such land, such writ or action may be brought at any 
time before the first day of June, one thousand eight hun- 
dred and thirty-five, in case the same might have been 
brought if this act had not been made, notwithstanding the , 
period of twenty years herein-before limited shall have 
expired. 
Saving the XXXVIII. Provided also, and be it further enacted, 
pfrsong en- That, when, on the said first day of June, one thousand 
titled to real eight himdred and thirty-five, any person whose right of 
at the com- entry to any land shall have been taken away by any descent, 
mencement cast, discontinuance, or warrantry, might maintain any such 
&c. writ or action as aforesaid in respect of such land, such 

writ or action may be brought after the said first day of 
June, one thousand eight hundred and thirty-five, but only 
within the period during which by virtue of the provisions 
of this act an entry might have been made upon the same 
land by the person bringing such writ or action, if his right 
of entry had not been so taken away. 
No descent, XXXIX. And be it fiirther enacted. That no descent, 
&crto bara^*®** discontinuance, or warranty, which may happen or be 
right of en- made after the said thirty -first day of December, one thou- 
^^' sand eight hundred and thirty-three, shall toll or defeat any 

right of entry or action for the recovery of land. 
Money XL. And be it further enacted, That, after the said 

upon^iand thirty-first day of December one thousand eight hundred 
andlegacies and thirty tihree, no action or suit or other proceeding shall 
ed satisfied be brought to recover any sum of money secured by any 
at the end of mortgage, judgment, or lieu, or otherwise charged upon or 
years if payable out of any land or rent, at law or in equity, or any 
b^^no inter- ^S^^Y^ ^^^ within twenty years next after a present right to 
est paid or receive the same shall have accrued to some person capable 

acknow- x»»» j'-l £> i r aX. !• 

ledgnientin ^* g^^mg a discharge for or release oi the same, unless m 
writing in the meantime some part of the principal money, or some 
time. interest thereon, shall have been paid, or some acknowledg- 

ment of the right thereto shall have been given in writing, 
signed by the person by whom the same shall be payable, 
or his agent, to the person entitled thereto, or his agent; 
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and in such case, no such action or suit or proceeding shall 
be brought but within twenty years after such payment or 
acknowledgment, or the last of such payments or acknow- 
ledgments if more than one, was given, (i) 

XLI. And be it further enacted, (A) That, after the said 
thirty-first day of December, one thousand eight hundred 
and thirty-three, no arrears of dower, nor any damages on 
account of such arrears, shall be recovered or obtained by 
any action or suit, for a longer period than six years next 
before the commencement of such action or suit. 
. XLII. And be it fiirther enacted. That, after the said 
thirty-first day of December, one thousand eight hundred 
«,nd thirty-three, no arrears of rent or of interest in respect 
of any sum of money charged upon or payable out of any 
land or rent, or in respect of any legacy, or any damages in 
respect of such arrears of rent or interest, shall be recovered 
by any distress, action, or suit, but within six years next 



3 & 4 W.4, 

c. 27. 



No arrears 
of dower to 
be recover- 
ed for more 
than six 
years. 



No arrears 
of rent or 
interest to 
be recover- 
ed for more 
than six 
years. 



(t) Many were the difficulties in 
the investigation of title, and in pro- 
ceedings for enforcing payment, which 
originated in the necessity of show- 
ing that money charged on land 
at some remote period, whether by 
way of mortgage, legacy, annuity, or 
otherwise^ had been actually discharg- 
ed, or that, under the circumstances of 
the case, a court of equity would pre- 
sume that they had been discharged, 
And compel a purchaser to accept a 
title, in the absence of direct evidence 
that the monies in question had been 
paid. The leading authorities ane 0«- 
wald y, Leigh, 1 Dumf. & East, 271 ; 
Fladong v. Winter y 19 Yes. 198; Trash 
V. While, 3 Bro. C. C. 289; TopUs v. 
Baker, 2 Cox, 123 ; Jones v. Turber- 
ville, 2 Ves. Jun. 1 1 ; Pickering v. Lord 
Stamford, ibid 272; Campbell v, Gra* 
ham, 1 Russ. & Mylne, 453. 

(k) With respect to certain rents 
there is at present no limitation, 
either as to title or arrears, except 
that of fifty years created by the 
statute of 32 Hen. 8, which is held 



to preclude any presumption of re- 
lease or payment. We think the limi- 
tation as to quit rents, as well as 
rent-charges, and all periodical pay- 
ments issuing out of land other than 
conventionary rents between landlord 
and tenant, should be assimilated to 
the limitation of actions as to the 
land itself: that what is tantamount 
to a dispossession for twenty years, 
should bar the right to the rent, and 
that the arrears like other debts should 
be barred by the lapse of six years. 
Where rent is reserved upon a lease 
under seal, there is no limitation as 
to the arrears, although, in practice, 
where there is no proof of acknow- 
ledgment, a jury is directed to pre- 
sume payment after twenty years. 
We conceive that a positive bar would 
be much preferable to a presumption, 
which may be rebutted; and we see 
no reason why annual payments should 
be allowed to be sued for after the ex- 
piration of six years, whether they may 
have been secured by deed, or only arise 
from simple contract — Ist Rep. p. 50. 
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3 & 4 w. 4, after the same respectively shall have become due, or next 
after an acknowledgment of the same in writing shall have 



been given to the person entitled thereto, or his agent, 
signed by the person by whom the same was payable, or his 
agent : Provided nevertheless, that, where any prior mort- 
gagee or other incumbrancer shall have been in possession 
of any land, or in the receipt of the profits thereof, within 
one year next before an action or suit shall be brought by 
any person entitled to a subsequent mortgage or other in- 
cumbrance on the same land, the person entitled to such sub- 
sequent mortgage or incumbrance may recover in such ac-. 
tion or suit the arrears of interest which shall have become 
due during the whole time that such prior mortgagee gr in- 
cumbrancer was in such possession or receipt as aforesaid, 
although such time may have exceeded the said term of six 
years. 

Act to ex- XLIII. And be it further enacted. That, after the said 

spiritual ^ thirty-fir st day of December, one thousand eight hundred 

courts. and thirty-three, no person claiming any tithes, legacy, or 

other property, for the recovery of which he might bring an 

action or suit at law or in equity, shall bring a suit or other 

proceeding in any spiritual court to recover the same, but 

within the period during which he might bring such action 

or suit at law or in equity. 

Act not to XLIV. Provided always, and be it further enacted, That 

Sc^tland^ this act shall not extend to Scotland; and shall not, so far 

nor to ad- as it relates to any right to permit * to or bestow any church, 

vowsoDS in tf yj M. 

Ireland. vicarage, or other ecclesiastical benefice, extend to Ireland. 
Act may be XLV. And be it fiirther enacted. That this act may be 
^^^^ *^ ' amended, altered, or repealed during this present session of 
parliament. 

♦ Sic. "Present." 
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2 & 3 WILL. IV. CAP. LXXI. 

An Act for shortening the Time of Prescription in certain 2 & 3 w. 4, 
Cases. — - — ■ — 

[l8t August, 1832.] 

Whereas the expression 'time immemorial^ or time where- 
of the memory of man runneth not to the contrary/ is now 
by the law of England in many cases considered to include 
and denote the whole period of time from the reign of King 
Richard the First, whereby the title to matters that have 
been long enjoyed is sometimes defeated by showing the 
commencement of such enjoyment, which is in many cases 
productive of inconvenience and injustice; for remedy 
thereof, be it enacted, by the King's most Excellent Ma- 
jesty, by and with the advice and consent of the Lords , 
spiritual and temporal and Commons in this present 
parliament assembled, and by the authority of the same. 
That no claim which may be lawfully made at the common Claims to 
law, by custom, prescription, or grant, to any right of^^°j, 
common or other profit or benefit to be taken and enjoyed w»d other 
from or upon any land of our Sovereign Lord the King, his J^S^%ot 
heirs or successors, or any land being parcel of the Duchy i^**®^^®^***" 
of Lancaster, or of the Duchy of Cornwall, or of any ec- thirty years* 
clesiastical or lay person, or body corporate, except such ^y ghl^fjL 
matters and things as are herein specially provided for, and the com- 
except tithes, rent, and services, shall, where such right, ^ent. 
profit, or benefit shall have been actually taken and en- 
joyed by any person claiming right thereto, without inter- 
ruption for the full period of thirty years, be defeated or 
destroyed by shewing only that such right, profit, or benefit 
was first taken or enjoyed at any time prior to such period 
of thirty years, but nevertheless, such claim may be defeat- 
ed in any other way by which the same is now liable to be after sixty 
defeated ; and when such right, profit, or benefit shall have j^y^men^he 
been so taken and enjoyed as aforesaid, for the full period "«*>^ to be 

- absolute) 

of sixty years, the right thereto shall be deemed absolute unless had 
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2 & 3 W. 4, and indefeasible, unless it shall appear that the same was 
by consent t^^^^n and enjoyed by some consent or agreement expressly 
or agree- made OF given for that purpose by deed or writing. 
In claims of H- And be it further enacted, (a) That no claim which may 
'?\'h ^r^*^ be lawfully made at the common law, by c«stom, prescrip- 
easement, tion, OT grant, to any way or other easement, or to any 
tobeTwenty watercourse, or the use of any water, to be enjoyed or de- 
years and rived upon, over, or from any land or water of our said lord 
the King, his heirs or successors, or being parcel of the 
Duchy of Lancaster or of the Duchy of Cornwall, or being 
the property of any ecclesiastical or lay person, or body 
corporate, when such way or other matter as herein last 
before mentioned shall have been actually enjoyed by any 
person claiming right thereto without interruption for the 
full period of twenty years, shall be defeated or destroyed 
by shewing only that such way or other matter was first en- 
joyed at any time prior to such period of twenty years, but 
nevertheless such claim may be defeated in any other way 
by which the same is now liable to be defeated ; and where 
such way or other matter as herein last before mentioned 
shall have been so enjoyed as aforesaid for the full period 
of forty years, the right thereto shall be deemed absolute 
and indefeasible, unless it shall appear that the same was 
enjoyed ' by some consent or agreement expressly given or 
made for that purpose by deed or writing. 




(a) Previous to this act, the pre- 
scriptive rights to profits and ease- 
ments, to be taken in or enjoyed 
over the soil of anotifier, could 
only be 'established by what was 
deemed legal proof of an enjoyment 
of nearly 650 years, — these rights not 
being within the operation of the 
32 Hen. S, and, consequently, the 
reign of Rich. 1 being considerd the 
commencement of legal memory for 
all purposes at the present day. In 
many cases, the courts created a 
remedy to this absurd rule, by hold- 
ing that proof of enjoyment as iax 
back as living witnesses could speak, 
raised a presumption of an enjoyment 
from the remote era. This remedy. 



however, frequently failed, inasmuch 
as a right claimed by prescription 
was always disproved, by shewing 
that it did not, or could not, exist at 
any one given p<Mnt of tiitie since the 
commencement of legal memory; or, 
although it originated before the com- 
mencement of legal memory, that, at 
some subsequent pei^iod, the servient 
tenement, or thdt over which the 
right was exercised, and the domi- 
nant tenement, or that to which the 
tight was att&ch&d, once belonged to 
the same in^vidual, whereby the pre- 
scriptive right was extinguished. To 
obviate these difficulties, it had re- 
cently become the practice to presume 
a grant of the right in question 



THE TIME OF PRESCRIPTfON, &C. &C. 

III. And be it further enacted^ That, when the acoess 
and use of light to and for any dwelling-house^ workshop, 
or other building, shall have been actually enjoyed there- 
with for the full period of twenty years without interruption, 
the right thereto shall be deemed absolute and indefeasible, 
any local usage or custom to the contrary notwithstanding, 
unless it shall appear that the same was enjoyed by some 
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to have been made by a tenant in 
fee of the servient tenement to 
a tenant in fee of the dominant 
tenement, to have been made subse- 
quent to the period at which the 
right was shewn to have been com- 
menced or extinguished. (As to 
presuming the grant of a right of way, 
see Campbell v. Wilson, 3 East, 294 — 
as to presuming a right of water, 
Wright y. Howard, 1 Sim. & Stu. 
203 — and as to a right to the enjoyment 
of light. Cross v. Lewis, 2 Bam. & 
Cress, 689). Even this expedient, 
independently of the objection, aris * 
ing out of its being known by all 
parties to be a mere fiction, frequently 
fidled by its being shewn that the title 
of the two tenements was such, that 
the presumed grant could not have 
been made in the manner alleged in 
the plea. 

The commissioners, moved by these 
considerations, proposed to amend 
the law as follows: — "We propose 
that legal memory, with respect to 
this species of property, shall always 
be taken to he sixty years ante litem 
motam, or rather, that adverse enjoy- 
ment during this period shall be con- 
clusive evidence of a right to such 
profit or easement It will still be 
for a jury to determine, in case of 
dispute, whether the right has been 
exercised conventionally or adversely, 
and there will be no greater danger 
than at present of a licence or limited 
grant hecoming the foundation of a 
prescriptive right; but it must not be 



open to the party denying the right 
to contend, that, from leases or other 
particular estates, it could not have 
been lawfully granted by the occu- 
pier of the soil within sixty years. It 
can only be in very rare cases that 
the owner of the fee, or at least an 
estate of inheritance, has not been in 
possession during some part of such 
a period; and, even in that case, he 
might have put an end to any usurped 
right, by bringing an action on the 
case for an injury to his reversion by 
the exercise of it Without making 
adverse enjoyment during the new 
period of limitation conclusive evi- 
of the right, comparatively little 
advantage would arise from the re- 
duced limit of legal memory. The 
disabilities of the parties against whom 
this prescription is to run must like- 
wise be disregarded. 

But we are of opinion, with respect 
both to profits and easements, a 
shorter period, namely twenty years, 
should also be established, as af- 
fording presumptive evidence of right, 
liable to be rebutted by proof that 
during that time the servient te- 
nement was occupied under a lease, 
OK was held by a tenant for life, 
or hy a person under disability. At 
present, tlie exercise of a right of 
common, or the use of a way, or 
of water, or any easement, for twenty 
years, constitutes a primd facie case 
to establish the right; and the rule 
may be continued without incon- 
venience. — 1st Rep. p. 51. 



28 ACT FOR SHORTENING 

2& 8, w. 4, consent or agreement expressly made or given for that^piir- 
— ■ — ■ — pose by deed or writing. ' " 

Beforemen- IV. And be it further enacted, That each of the re- 
riods to*be spective periods of years hereinbefore mentioned shall be 
deemed deemed and taken to be the period next before some suit or 
before°8uiu action wherein the claim or matter to which such period 
for claims may relate shall have been or shall be brought into ques- 
such periods tion, and that no act or other matter shall be deemed to be 
relate. ^j^ interruption, within the meaning of this statute, unless 
the same shall have been or shall be submitted to or acqui- 
esced in for one year after the party interrupted shall have 
had or shall have notice thereof, and of the person making 
or authorizing the same to be made. 
In actions V. And be it further enacted. That, in all actions upon 
the daimant *^® ^^^^ ^^^ Other pleadings, (6) wherein the party claiming 
may allege may now by law allege his right generally, without averring 
generally, as ^^^ existence of such right from time immemorial, such 
at present, general allegation shall still be deemed sufficient, and, if the 
same shall be denied, all and every the matters in this 4ct 
mentioned and provided, which shall be applicable to the 
case, shall be admissible in evidence to sustain or rebut such 
In pleas to allegation ; and that, in all pleadings to actions of trespass, 
other^iead- ^^^ ^" ^^ Other pleadings wherein before the passing of this 
ings, where act it would have been necessary to allege the right to have 
to aiiegrhis existed from time immemorial, it shall be sufficient to allege 
claim from ^jjg enjoyment thereof as of right by the occupiers of the 

time imme- . , o ^ • ^ » i n 

moriai, the tenement m respect whereof the same is claimed for and 
donedi™^"' ^"""S ^^^^ of the periods mentioned in this act as maybe 
this act may applicable to the case, and without claiming in the name or 
andexcep- "ght of the owner of the fee, as is now usually done : and if 
tions or the Other party shall intend to rely on any proviso, excep- 

other mat- ...,.,.,. , 

terstobe tion, incapacity, disabihty, contract, agreement, or other 
replied matter hereinbefore mentioned, or on any cause or matter 

specially. ^ / ^ -^ ^ 

of fact or of law, not inconsistent with the simple fact of 
enjoyment, the same shall be specially alleged and set forth 
in answer to the allegation of the party claiming, and 
shall not be received in evidence on any general traverse or 
denial of such allegation. 

(b) We think the necessity of al- pleading might in all cases be dis- 
leging the grant of an easement in pensed with. The right to an ease- 



THE TIME OF PRESCRIPTION, &C. &C. 

VL And be it further enacted, That| in the several cases 
mentioned in and provided for by this act, no presumption 
shall be allowed or made in favour or support of any claim, 
upon proof of the exercise or enjoyment of the right or mat- 
ter claimed for any less period of time or number of years 
than for. such period or number mentioned in this act, as 
may be applicable to the case and to the nature of the 
claim. 

VII. Provided also. That the time during which any per*- 
son otherwise capable of resisting any claim to any of the mat* 
ters before mentioned shall have been or shall be an infant, 
idiot, non compos mentis, feme covert, or tenant for life, or 
during which any action or suit shall have been pending, 
and which shall have been diligently prosecuted until 
abated by the death of any party or parties thereto, shall be 
excluded in the computation of the periods hereinbefore 
mentioned, except only in cases where the right or claim is 
hereby declared to be absolute and indefeasible. 

VIII. Provided always, and be it further enacted, That, 
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ment, generally speaking, is, in truth, 
acquired, not by any deed, but by 
the acquiescence, for a given period, 
of a petBon competent to interrupt the 
right; and this is now in substance 
considered equivalent to a grant, . 
though no grant be executed. In a 
declaration for disturbance of an ease- 
ment, it is enough to state that the 
plaintiff is possessed of the tenement, 
and that the right is appurtenant to 
it. When an action is brought for any 
thing done in the exercise of the 
right, there seems to be no suffi- 
cient reason why the right must be 
traced to its origin, or why it should 
not be permitted in the plea, as 
well as in the declaration, to allege 
the defendant's possession of the tene- 
ment, and that, by reason thereof, he 
is entitled to the right as appurtenant. 
The party should not be put under 
greater difficulties, if he be in posses- 
sion, and an action is brought against 
him for exercising tlie right, than if he 



be out of possession, and he brings an 
action for the obstruction. The evi- 
dence is the same in both cases, and 
we think the party who claims the 
right, whether plaintiff or defendant, 
should be allowed simply to allege 
that he is entitled to it as belonging 
to the tenement in respect of which 
it is claimed; and to establish it pre- 
sumptively by proving an adverse en- 
joyment of twenty years, and conclu- 
sively by an adverse enjoyment of 
sixty years. Prescribing in a que 
estate, that is, in right of the owner of 
the fee, and those whose estate he has, 
and tracing both to the possession of 
the dominant tenant, from the owner 
of the fee, would thus be dispensed 
with, and records in actions of trespass 
to try these rights materially shortened 
and simplified. Where there is an 
actual grant, it may be rendered 
available, as now, in pleading and in 
proof. — 1st Rep. p. 52. 
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2 & 3 w. 4, when any land or water^ upon^ over, or from which any such 
^ way or other convenient watercourse or use of water shall 



eluded in have bocnor shall be enjoyed or derived, hath been or shall 
eomputing \yQ held Under or by virtue of any term of life, or any term 

the term of. -i*! o t -iai 

forty years of years exceedmg three years irom the grantmg thereof, the 

by^his^cL *™® ^^ *^® enjoyment of any such way or other matter as 
herein last before mentioned, during the continuance of such 
term, shall be excluded in the computation of the said pe- 
riod of forty years, in case the claim shall within three years 
next after the end or sooner determination of such term be 
resisted by any person entitled to any reversion expectant 
on the determination thereof* 

Not to ex- IX. And be it further enacted, 'Phat this act shall not 

tendtoScot. extend to Scotland or Ireland. 

land or Ire- 
land. X. And be it further enacted. That this act shall com- 

mentTf"act Mcnce and take effect on the first day of Michaelmas Term 

now next ensuing. 
Act may be XI. And be it farther enacted, That this act may be- 
amended, amended, altered, or repealed, during this present session 

of parliament. 
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2 & 3 WILL. IV. CAP. C. 

An Act far shortening the Time required in Claims of Mo^ 2 & 3 w. 4, 
dns decimandiy or Exemption from or Discharge of ^'^^^' . 
Tithes. 

[9th August, 1832.] 

Whe&eas the expense and inconvenience of suits instituted 
for the recovery of tithes may and ought to be prevented, by 
shortening the time required for the valid establishment of 
claims of a modus decimandi, or exemption from or dis- 
charge of tithes; Be it therefore enacted by the King's 
most Excellent. Majesty, by and with the advice and consent 
of the Lords spiritual and temporal and Commons in this 
present parliament assembled, and by the authority of the 
same, That all prescriptions and claims of or for any modus' What pre- 

i.-i. n A. M* n ft /iscriptions 

decimandi, or oi or to any exemption from op discharge of and claims 
tithes, by composition real or otherwise, shall, in cases of modusde- 
where the render of tithes in kind shall be hereafter de* be valid in 
manded by our said lord the King, his heirs or successors, ^^^* 
or by any Duke of Cornwall, or by any lay person, not being 
a corporation sole, or by any body corporate of many, whe- 
ther temporal or spiritual, be sustained and be deemed good 
and valid in law, upon evidence shewing, in cases of claim 
of a modus decimandi, the payment or render of such modus, 
and, in cases of claim to exemption or discharge, shewing 
the enjoyment of the land without payment or render of 
tithes, money, or other matter in lieu thereof, for the full 
period of thirty years next before the time of such demand^ 
unless, in the case of claim of a modus decimandi, the actu- 
al payment or render of tithes in kind, or of money or other 
thing differing in amount, quality, or quantity from the mo- 
dus claimed, or, in case of claim to exemption or discharge, 
the render or payment of tithes, or of money or other mat- 
ter in lieu thereof, shall be shewn to have taken place at 
some time prior to such thirty years, or it shall be proved 
that such payment or render of modus was made, or enjoy- 
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2 & 3 w. 4, ment had, by some consent or agreement expressly made or 
— • — '— given for that purpose by deed or writing; and, if such 
proof in support of the clahn shall be extended to the full 
period of sixty years next before the time of such demand, 
in such cases the claim shall be deemed absolute and inde- 
feasible, unless it shall be proved that such payment or ren- 
der of modus was made, or enjoyment had, by some consent 
or agreement expressly made or given for that purpose by 
deed or writing; and, where the render of tithes in kind 
shall be demanded by any archbishop^ bishop, dean, pre- 
bendary, parson, vicar, master of hospital, or other corpor- 
ation sole, whether spiritual or temporal, then every such 
prescription or claim shall be valid and indefeasible, upon 
evidence shewing such payment or render of modus made, or 
enjoyment had, as is hereinbefore mentioned, applicable to 
the nature of the claim, for and during the whole time that 
two persons in succession shall have held the office or bene-> 
fice in respect whereof such render of tithes in kind shall be 
claimed, and for not less than three years after the appoint- 
Proviso. and institution or induction of a third person thereto: Pro- 
vided always, that, if the whole time of the holding of such 
two persons shall be less than sixty years, then it shall be 
necessary to shew such payment or render of modus made, 
or enjoyment had (as the case may be), not only during the 
whole of such time, but also during such further number of 
years, either before or after such time, or partly before and 
partly after, as shall with such time be sufficient to make up 
the full period of sixty years, and also for and during the 
further period of three years after the appointment and in- 
stitution or induction of a third person to the same office or 
benefice, unless it shall be proved that such payment or 
render of modus was made, or enjoyment had, by some con- 
sent or agreement expressly made or given for that purpose 
by deed or writing, (a) 

(a) The subjects to be consider- 1. entire exemption of land 

ed in framing a statute 6f limita- from tithes. 

tions for the Church, are; 1. The en- As the law stands, non-payment of. 

tire exemption of land from tithes ; 2. tithes for any period, however long, is 

Moduses or customary payments in no ground of ex emption. 
lieu of tithes; 3. Compositions real; In this respect, an unjust advantage 

and, 4. Glebe lands. is practically ei^'oyed by the Church. 
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II. And be it further enacted, That every composition for 2 & 3 w. 4, 



tithes which hath been made or confirmed by the decree of ^ 



c. 100. 



n • • 'M~% t t • • L'-L^-L T ^Vhat com- 

any court of equity in England, m a suit to which the ordi- position! for 
nary, patron, and incumbent were parties, and which hath [ig*J."jjj|^jj[. 

ed valid. 



The general rule, that long usage 
may hare had a legal origin, is 
here neglected. The usage is pre- 
sumed to be wrongful, and the bur- 
then is cast upon the party in whose 
favour it is to support it by strict legal 
evidence. This is difficult in propor- 
tion to the length of time the usage 
has subsisted; and the title which 
ought to be the safest is the most in- 
secure. 

There is reason to apprehend that 
cases occur in which legal exemption 
cannot be made out by legal evidence, 
particularly where the non-payment 
has originated in the existence of cus- 
tomary payment in lieu of tithes so 
small as to have been neglected and 
forgotten. Here justice requires that 
the exemption should be absolute. 

Supposing that the owner who 
claims the exemption is in a condition 
to prove, by strict legal evidence, that 
his land antiently belonged to a reli- 
gious house, and may lawfully be dis- 
charged from the payment of tithes, 
he succeeds after much harassing liti- 
gation, and the costs awarded to him 
are very insufficient indemnity for the 
expense he has necessarily incurred. 

We see no objection to enacting, 
that, where there has been non-pay- 
ment of tithes as of right for a certain 
number of years, and during a certain 
number of incumbencies, such non- 
payment alone shall be sufficient to 
establish the exemption. 

2. MODUSES. 

The attempts to set aside parochial 
and farm moduses cause much more 
vexation and general mischief. Where 
such moduses exist, the land is sup- 
posed to be subject to tithes; but, in- 
stead of their being paid in kind, and 



to the full extent, small payments are 
made, such aa Id. for a calf, Id. for a 
garden. Id. for the agistment of each 
barren cow. Id. for the milk of a cow. 
Id. for a colt, 2d. per acre for hay, 6d, 
for farm A. in lieu of tithe hay, 3d. for 
farm B. in lieu of agistment tithe, 1#. 
for farm C. in lieu of all tithes what- 
soever. These moduses are supposed 
to have arisen from agreements of im- 
memorial antiquity between the tithe 
owner and the tithe payer, for their 
mutual benefit; such agreements have 
antiently been permitted by the law. 

Where these customs exist they 
ought to be respected as much as the 
right of tithes in kind where there is 
no modus, or as the right to the soil 
itseK 

Yet the rules laid down by courts 
of justice on this subject render many 
cases of modus open to question, and 
have often caused moduses which had 
subsisted without question for centu- 
ries to be set aside. The most for* 
midable objection to a modus is rank- 
ness. To be valid, a modus must be 
deemed to have subsisted from the 
reign of Richard I., as the period of 
legal memory; and, if the payment be 
considered greater than the tithe of 
the articles covered by the modus was 
then worth, it is set aside; notwith- 
standing the uncertainty of such spe- 
culations, and the possibility that the 
owner of the land, out of love to tlie 
church, or for the good of his own 
soul, may have agreed to pay annually, 
in lieu of tithes, a larger sum thuii 
the tithes were then worth. 

Many questions of great nicety as 
to the certainty of the custom, and of 
the lands which it covers, have the 
same tendency to bring the matter . 
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— be, and the same is hereby oolifinneclasi^ 'rinde^'tMlidr Jo 

: law; and that no modns^ exempdin, . or/ disiohkrgeE^h^l be 

deemed to be within the provisions ofitbia a^ tmlesSiStich 

modus, exemption, or discharge shall be pfOTed'to-liaiireies> 
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into doubt, and to encourage lltiga- 
tion. 

The first effect of a suit to set aside 
a modus, is, to in?olye the inomnheiit 
in bitter hostility with his parishioners. 
The expense to both parties often ex- 
ceeds the vAltie of the subject in diS" 
pute; but it falls most hesnrily on the 
oleigyman, becamse his opponents aie 
frequently numerous, and aid each 
other. Whenever the incumbent suc- 
ceeds in setting aside a long establish- 
ed modus, there is a strong filing 
that injustice is done; for, he accepted 
the Uving when the modus prevailed, 
and the advowson and all the lands in 
the parish have been probably repeat- 
edly sold on the basis of the modus; 
•o that, when it is set amde, one party 
loses what he had bought and had 
long enjoyed, and another gets what 
he had not bought and never expected 
to enjoy. 

A modus was recently set aside whidi 
had certainly subsisted ever since the 
reign of Edward II., by the discovery 
of a document which diewed that it 
•riginated in that reign. Other oases, 
almost equally strong, have been re- 
cently decided in the same way. 
(Lord Kensington v. Pif^, 1 Younge, 
125; Lediardyr, Anstie, 3 Younge ft 
Jervis, MS: Short v. La, 2 Jac & 
Walk. 4^4; Norton v. Hamnumd, 1 
Younge & Jervis, 94; Fuherv.Lord 
Oraves, 1 M'Cleland & Younge, 362; 
Denniton v. EMetf^ 1 M^Cleland and 
Younge, 1 ; Rois w, Affltsbmy, not yet 
reported; Lambert v. Fisher, Kirkby's 
Rental Case, before V.C., M. T. 1830). 
We think, that, with respect to mo- 
duses and exemptions, a reasonable 



»M 



period of actual enjoymejit may be 
safdy assumed as the erit^ocUf tife 
jrights of tlie cleiity awl lii«iiiit|fU 

8. c<iitrasi'tt6Kti "bJli;. ' ^ 
This remedy would «p^' (Equally 
to the third casCi that A^^ce^f p(9)();po8i- 
tion. This differs from modus princi- 
pally in (he fime of its' cohimehce- 
ment It is an agi^eeni^t'fi>ivik'%om- 
mutation of tithes that mi^h^ihikve 
been made wiih tl^ cpnsei^t ; oi^ ^te in- 
cumbent, patron, and ordinary, i^ any 
time prior to the 13th Elizabetll. ft 
is not liable to (he oi^eaimi'' tff mdE^- 
ness. • . f . _ I . 

By the rule, howev^^^^np^^atf j^^- 
ed, a composition real is not to be pre- 
sumed (rom any iengm of iisagre con- 
sistent with it, but it mfust 'be* esta- 
blished by proof or positive ^Tlc^en^ 
of the existence at some. 'time ^of a 
deed which must at least.be aa old as 
the 13th EGz., and may 'i^f seve^ 
centuries older. . < ] ■ 

This doctrine, no lessift^^n thftt 
which requires positive proqff of the 
ground of exemption from paynient of 
tithes, militates agidnst th^ general 
maxim of the law, that whiit 'hA4 loolg 
existed shall, in &vour. of ;pefi|oealde 
enjoyment, be presumed tO: )iave had 
a legal origin. We believe that the 
rule which requires positivy evidence 
of a deed to establie^ a odmpositibn 
real, operates, in maj^ caaoB,t|igainst 
the truth of the transaction* 

See ante, p. 17, n. (^i^yrhere the 
report of the commissioners on this 
head is stated at leng^-:-8li R^p. 

p.-60. . 'JH ,?■•: • 
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IN eCATMS OF MODUS: DECIMANDTy &C. S5 

iibt^ 0jnA beea act^d (upon ^al'tlia time of, or urithin one year 3 & .1 w. 4, 
neitt Ibefore *he passing of this act. ^' ^^"- 

in.' Proyided always, Tliat; this act shall not be prejudi* The act nm 
eial or aTailable to or for any plaintiff or defendant in any available in 

1 . n 1 m n . atlV suit HOW 

suit or mction, relative to any 01 the matters before mention- commenceii, 
ed, now commenced, or which may be hereafter commenced, ^^' 
during the present session of parliament, or within one year 
fromithe end thereof. 

IV. Provided also, and be it fiirther enacted. That this To what 
act shall not extend or be applicable to any case where the ^^f*^"**** 
tith^is of any lands, tenements, or hereditaments shall have tend. 
been demised by deed for any term of life or number of 
yesmror where any eomposition for tithes shall have been 
made'by deed or writing, by the person or body corporate 
entitled to such tithes, with the owner or occupier of the 
lands for any such term or number of years, and such de- 
mise lOr composition shall be subsisting at the time of the 
passing of this act, and where any action or suit shall be 
instituted for the recovery or enforcing the payment of tithes 
in kind within 4liree years next after the expiration, sur- 
render! or other . determhiation of such demise or com- 
position. 

V/' Provided also, and foe it further enacted, That, where Time dur- 
any lands or tenements sliall have been or shall be held or !"*,^^!^I, 

'^ lands shall 

occupied by any rector, vicar, or other person entitled to be held by 
the tithes thereof, or by any lessee of any sucb rector, vicar, Stied"oti)e 
or other person, or by any person compounding for tithes ^"hes there- 
with any such rector, vicar, or other person, or by any te- eluded in 
nant of any such rector, vicar, or other person, or of any ^^® ^ompu- 
snch lessee or compounder, whereby the right to the tithes this act ; 
of such lands or tenements may have been or may be during 
any time in the occupier thereof, or in the person entitled to 
the rent thereof, the whole of every such time and times 
shall be excluded in the computation of the several periods 
of time hereinbefore mentioned. 

VI. Provided also, That the time during which any per- as also the 
son otherwise capable of resisting any claim to any of the w^kh any* 
matters before mentioned, shall have been or shall be an in- personcapa- 
fant, idiot, non compos mentis, feme covert, or lay tenant for ing any 
life, or during which any action or suit shall have been pend- *^'*'™ ^^*** 

D 2 
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2 & 3 w. 4, ing, and which shall have been diligently prosecuted, until 
^' ^.^^' abated by the death of any party or parties thereto, shall be 
&c. ' excluded in the computation of the periods hereinbefore men- 

tioned, except only in cases where the right or claim is here- 
by declared to be absolute and indefeasible. 
What it VII. And be it further enacted, That, in all action^ and 

fictent to^ai- suits to be Commenced after this act shall take effect, it shall 
lege in ac- ^e sufficient to allege that the modus, or exemption, or dis- 
menced un- charge claimed, was actually exercised and enjoyed for such 
der this act. of the periods mentioned in this act as may be applicable to 
the case; and, if the other party shall intend to rely on any 
proviso, exception, incapacity, disability, contract, agpee^ 
ment, deed, or writing herein mentioned, or any other JUat- 
ter of fact or of law not inconsistent with the simple &ct of 
the exercise and enjoyment of the matter claimed^ tbe^^ame 
shall be specially alleged and set forth in answer to the iftlle- 
gation of the party claiming, and shall not be received in 
evidence on any general traverse or denial of the matter 
claimed. .. r^ 

No pre- VIII. And be it further enacted. That, in the jseveral 

i"""^d'?n *^ <^^®s mentioned in and provided for by this act, no rpre^ 
support of sumption shall be allowed or made in favour or support of 
fo7any*ie8s ^^^Y ^^^^9 upou proof of the cxcrcise or enjoyment (ofitbe 
period than right or matter claimed for any less period of time omumi^ 

mentioned to j.i_ /» i_ • i i j^» i .• 

in this act her of ycars than tor such period or number mentioKied m 
this act as may be applicable to the case and to the nature 
of the claim. u . 

Act to ex- IX. Provided also, and be it further enacted. That thia 

tendtoEng. in -ini-ixii 

land only, ^ct Shall not extend to Scotland or Ireland. 
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3 & 4 WILL. IV, CAP. LXXIV- 

An Act for the Abolition of Fines and Recoveries, and for 3& 4 w. 4. 
the Substitution of more simple Modes of Assurance (o). — - — ^— 

[28th August, 1833.] 

Be it enacted by the King's most Excellent Majesty, by 
and with the advice and consent of the Lords spiritual and 
tem{ioral and Connnons in this present parliament assem- 
bled, and by the authority of the same^ that, in the ccmstruc- Meaning of 
tion of this act, the word " lands " shall extend to manors, JJ^oJa^and 
advowsons, rectories, messuages, lands, tenements, titlies, expressions. 
rents,^ and hereditaments of any tenure (except copy of 
court^roU), and whether corporeal or incorporeal, and any 
undivided share thereof, but, when accompanied by some 
expression including or denoting the tenure by copy of 
court-roll, shall extend to manors, messuages, lands, tene- 
mentsy and hereditaments of that tenure, and any undivided 
share thereof ; and the word ^^ estate" shall extend to an "Estate." 
estate in- equity as well as at law, and shall also extend to 
any interest, charge, lien, or incumbrance in, upon, or 
afiecting lands, either at law or in equity, and shall also ex- 
tend- to any interest, charge, lien or incumbrance in, upon, or 
affecting money subject to be invested in the pu];chase of 
lands; and the expression " base fee " shall mean exclusively " Base fee.* 
that estate in fee simple into which an estate tail is converted 
where the issue in tail are barred, but persons claiming 
estates by way of remainder or otherwise are not barred ; 
and the expression " estate tail," in addition to its usual "Estate 
meaning, shall mean a base fee into which an estate tail 
shall have been converted; and the expression " actual 

(a) The ordinary objects and eiTects fines and recoveries, two only are 

of fines and recoveries are so well un« provided for by this statute, namely, 

derstood, or so readily ascertained by the barring of entails and the passing 

a reference to the treatises on convey- and extinguishing of the estates* 

ancing, that it would be idle to recur rights, and interests, of married wo- 

to them here. It will be sufficient to men. 
observe, that, of the objects effected by 
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8 &'4W. 4, tenant in tail" shall meafi exdlufedveljr the tenantKtf <»» ^slate 
— ^' *' tail which shall not have been barhedVdiid^Bilch<'tefadiit dbull 
*' Actual be deemed ah adtual tenant ih tail; aldfotigh th^- cistat^itail 
tail." " ^^y have been divested or turned to a right; aikd'thd «x- 
«< Tenant in P^^^^^^'^ '^ tenant in tail" shall mean, not only am abtual 
tail." tenant in tail^ but also a person who^ where an estiUte'tail 

shall have been barred and converted into,a basefe^^ w«fadd 
have been tenant of such estate tail if the saBhe had)iiot 
u Tenant in been barred; and the expression ^* tenant in tail entaded to 
tail entitled a base fee,"* shall ihean a person entitled to a bas^ fife, U to 

to a base 

fee." the ultimate beneficial interest in a base fee, and wHojif Ihe 

b^se fee had not been created, wo>ald have been aetuail 

"Money." tenaht itt tail; and the expression "money subjedt'td be 
invested in the purchase of lands'* shall include'' money, 
whether raised or td be raised, and whether the attount 
thereof be or be not ascertained, and shaH extend 'to* Blocfts 
and funds, and real and other securities, the produce 'of 
which is directed to be invested in the purchased fcmds, 
and the lands to be purchased with su<^h money oi^ pFodoee 
shall extend to lands held by copy of court-rollj and !ated to 
lands of dny tenure in Ireland or elsewhere out of En^Hnd, 
^'here such lands or any of them are Wifliin tfieteo^^-or 
meaning of the trust or power directing or authorialnglthe 

*' Person.'* purchase; and the word ** person*' shall extend to a iibdy 
politic, corporate, or collegiate, as well as an individttat; 

Nuttibei-atid ilnd every word importing the singular number orrly 'shall 

^^^^- , . ektend and be applied to several persons or thingsjiail vrell 

■ ' '^^ as ohie person bi* thing; and every word importing' the >pHnrall 

number shdl extend and be applied to one person oi^ tfaKng, 

^s well as several persons or things ; and every word ihaport- 

ing the masculine gender only shall extend and beaipplied 

Setiiemcnt taa female as well as a male; and every assurance already 
made or hereafter to be made, whether by deed, wiilli>pii- 
vate act of parlimnent, or otherwise, by which landi areor 
shall be entailed, or agreed or directed to be entailed^'Siiall 
be deemed a settlement; and every appointment mttde in 
exercise of any power contained in any settlement, or of any 
other power arising out of the power contained in any set- 
tlement, shall be considered as part of such settlement^ and 
the estate created by such appointment shall be conMdered 




iloFing A>eetr>0Qtateil ity moh) s^uUm^tAi lant)), wheve ^ny 3 & f yY''^' 

iihicb itftilIeiQi^iil»4sfiMr alMtU.be vMbdehy .«iriU^,i;)ieitiQfte^ <^ ii\e ^ * ' 

delilfaKt>£» tdii^ tinatalOtf diftH beconeiidj^ired the tMne nfhen 
sncli ii tetdiineofc^ iwas finade : « ; Pi o vided oliway s« that thosf^ 
vords Mid/liaBpressioiifl^i^ecumng' m;tbis clause, to whicb 
inoreJtban Mie fneaning Is to be attached, shall not ha¥e the 
difiSroent';!iBeailinga'gilse]i ta thetn< by this clause in i those 
easebiiil ndibfa^ Aere is anj^tbing in the sulyect or conte^M^ 
rej^n^Bant lioistich oonstruotion* 

It..'AtidJbe it further enacted. That, after the thirtytfirsi Noine or 
dayibflDiecieinberr one thousand eight hundred and -thirty" [l^eWedlQr 
thnee, noffine^ shall be levied, or common recovery siiiFer,e^ suffered 
of bndS'pf any tenure, except wbef^parties' intending tosutotj^ec 
leYy^aifine Of suffer a common recovery sha)I»on or before ^^^^* 
iheiithirty-fivatday of December, one thoos^d eight ihi^-* 
dred^^aad'thirty*three, have ssed out a writ of dedimus,.^ 
any 4>ihev writ^ in the regular proceedings of such fine or 
recovery;' and any fine or common recovery which shall 
be kiofd'Oi^ suffered contrary to this provision shall be ab« 
8olttllely>ivoid. .... 

•11)^1 And bO'it further enacted. That, in case any person Persons lia- 
•hall^rafter tfae> tbirty^first day of December, one thousand s^^gt^^/c. 
eigbAihitndred and thirty-three, be liable to levy a fine or 1833 to 
suffibr a»€Ommon recovery of lands of any tenure, or to prp- mlixf^^e- 
^ns^rsdme ^thew person to levy a fine or suffer a comnpioxi covenes un- 

der cove* 

tCMtov^hf lof Ifinds of any tenure, under a covenant or agree- naat^^ to ^z- 
menijalceadt entered into, or hereafter to be entered into, ^«ctth^p«r- 

•^ ' poses m- 

be(ftnr6»t»e:fijQst day of January, one thousand eight hundred tended by 
and! thirty-^fow, then and in such case, if all the purposes ^Ig^actf 
intended to be effected by such fine or recovery can be ef- ^"^* ^" ^"x 
feotfi^.bjf^a disposition under this act, the person liable to the purpose 
len<such fine OF suffer such recovery, or to procure some°^*^°®°' 

, "^ - recovery 

otkc^tt person to levy such fine or suffer such recovery, shall, cannot be 
aftei5,th«.thirty^first day of December, one thousand eight [^;J^'^f^^„; 
buJEidted and thirty-three, be subject and liable under such liable to 

lew fines 

CQv^ttant or agreement, to make, or to procure to be made, or suffer re- 
ancKadbposition under this act, as will effect all the pur- cove«es 

*_ *^ shall exe- 

poses mtdnUed to be effected by such fine or recovery; but, cute a deed 
if sone otily oi the purposes intended to be effected by such h^^^t^"" 
fine or recovery <5an be effected by a dii^position under this saaiei>p«ra- 
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8 & 4 w. 4, act^ then the person so liable to levy sneh fine or sufl&r such 
^- '^^^ recovery, or to procure some other person to levy such fine 
fine or re-^ or suffer such recovery as aforesaid, shall, after Ae thirty- 
coyery. grst day of December, one thousand eight hundred and 
thirty-three, be subject and liable under such covenant, or 
agreement, to make, or procure to be made, such a dieposi^^ 
tion under this act as will effect such of the purposes in^ 
tended to be effected by such fine or recovery as can: be 
effected by a disposition under this act ; and, in those cases 
where the purposes intended to be effected by such fine or 
recovery, or any of them, cannot be effected by any dispo^ 
sition under this act, then the person so liable to levy such 
fine or suffer such recovery, or to procure some other per- 
son to levy such fine or suffer such recovery as aforesaid, 
shall, after the thirty-first day of December, one thousand 
eight hundred and thirty-three, be liable, under such cove- 
nant or agreement, to execute, or to procure to be executed, 
Rome deed whereby the person intended to levy such fine 
or suffer such recovery, shall declare his desire that such 
deed shall have the same operation and effect as such fine 
or recovery would have had if the same had been actually 
levied or suffered; and the deed by which such declaration 
shall be made shall, if none of the purposes intended to be 
"effected by such fine or recovery can be effected by a dis- 
position under this act, have the same operation and effect 
in every respect as such fine or recovery would have 4iad if 
the same had been actually levied or suffered ; but, if some 
only of the purposes intended to be effected by such fine or 
recovery can be effected by a disposition under this act, 
then the deed by which such declaration shall be made 
sljisjl, so far as the purposes intended to be effected by such 
fijae or recovery cannot be effected by a disposition under 
this act, have the same operation and effect in every respect 
as such fine or recovery would have had if the sanie had 
been actually levied or suffered. 
Fines and IV. And be it further enacted, That no fine already le- 
'fT^!f " ^^^^ ^^ ^ superior court of lands of the tenure of ancient 
ancient de- demesne which hath not been reversed, and no fine here- 
when^ievied ^^^^ ^^ ^® levied of lands of that tenure, shall, upon a writ 
or suffered of deceit already brought by the lord of the manor of which 
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the lands were parcel^ the proceedings in which are now 3 & 4 w. 4, 
pehdinff^, op Uponr a writ of deceit which at any time after; — ' — ' — 

in & SUDG' 

tbeipassitig^^thU; act may be brought by the lord of the nor court, 
said faiaxuMTi be reversed as to any person except the lord of ™"y ^ '®* 

_ * versed as 

the' same manor ; and the court shall order such fine to be to the lord 
vacated lOnly as to the lord of the said manor ; and every S^j^JJje^ 
such fine which may be reversed as to the lord of the said proceedings 
manor upon such writ of deceit as aforesaid, shall still re- are^now 
main a& good and valid against and as binding upon the P^"^^^» ^i^ 
conusors thereof, and all persons claiming under them, as deceit here- 
suchifine would have been if the same had not been reversed f^'®' ^^^^ 

. brought, 

by aueh writ of deceit as aforesaid; and no common reco- but shall be 
very already suffered in a superior court of lands of the ^^l^ the 
tenure of ancient demesne which hath not been reversed, parties 
and no coimnon recovery hereafter to be suffered of lands per^ions 
of that tenure, shall, upon a writ of deceit already brought claiming 
by the lord of the manor of which the lands were parcel, the as if not re- 
prdceedings in which are now pending, or upon a writ of ^^^1^^ ^° 
deceit) which at any time after the passing of this act may 
be brought by the lord of the said manor, be reversed as to 
any person except the lord of the said manor; and the 
court shall order such recovery to be vacated only as to the 
lord of the said manor; and every such recovery which may 
be reversed as to the lord of the said manor upon such writ 
of deceit as aforesaid, shall still remain as good and valid 
against and as binding upon the vouchees therein, and all 
peirsoiis claiming under them, as such recovery would have 
beeo M the same had not been reversed by such writ of de* 
ceit a9 aforesaid, (a) 



(6) Sections 5, 6. The object of 
these'^ sections will be sufficientiy ap- 
patent, by attending to the following 
observations. Tides to lands of 
the tenure of i^ncient demesne are 
frequently involved in considera- 
ble difficulties, in consequence of fines 
or recoveries having, by mistake, been 
levied or suffered in the court of Com- 
mon Pleas. A fine or recovery of 
lauds of this tenure, ought to be le- 
ried or suffered in the court of tiie 
manor of which the lands are held. 



As, however, the lands are within the 
jurisdiction of the courts at West- 
minster, a fine or recovery in the 
court of Common Pleas is not void, 
but only voidable. The consequence 
of this is, that the lands become frank 
fee, till the lord, by means of a writ 
of deceit, reverses the fine or recovery; 
after the reversal, the lands are res- 
tored to the ancient tenure, and tiie 
fine or recovery is rendered void, not 
only as to the lord, but also as to the 
parties, and all persons claiming un- 
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fliiiallliate been levied oi^BtiSfe^d, ot silx^'bi^Ucitit^i^bi^^kkJB'^ 
fered in a stipmor co^tft, oP laiMis iX thd'lf^tif^ %^^^^ 
detii deihMhe, a»d; istribsi^ttetell j tS6 th^ feryili^ Aor esffibtelg^ 
thereof, a fine or common recovery shall have tif^i^ W IkiAX 
be levied or snfiered of the same lands in the' Kiooi^ o#iiie 
kird of tUe manor of which the lands' had' bcfen pnerfi^uafy 
parcel, and the fine or commcm recovery levied 'or'^£rdfftoed 
iiisudi saperior court shall not have been revetted (ifife^i^ 
onsly to the levying of the fine or the sufi^ing 6f tiie ^tn^ 
bmHi recovery in the lord's court, thi^n, and in' every 'dWib 

-.« ..•: • '• • . •' ' )fi- ill' 

sufiG^g a recovery in tib^e.^i^j^or 
court is, that the owner, not heing 
aware of the elSect produced hy Such 
tttie orrecovety, aftsrwardd, niill'be- 
fixra the same is rerers^ie^lociil ^^ 
or suffers a recover); i& |^^l^]r^*s 
court, which, accordiug to the hetter 
opinion, is vofd on the'gro1iha"#lts 
havii^ bie«n e«r«*i mom ^filclitfM < ^^iWs 
and xeooverifs* aeanoti nnfrmgh^iMiy 
levied and suffered in r ,the^^ StUJpe^^r 
court, not from any wish ta.d^^^uti 
thtf lotd of hJs tenure, 1biti!t!W>ii'*ihiB 
drcttHistance of the leguP adviseits of 
parties not knowing IhfittJi^lf^^^ 
of the tenure of ancient demesne ufor, 
it oflen happens, tKat, previpusly* to a 
fine or recovery, tlie title tditii^linidB 
is not investigated^ or there' tnaj^ (be 
nothing appearing on the val^|B^rM^ to 
shew that the lands were of that 
tenure. The law in this case is there- 
fore harsh and inconvenient A 'fine 
or recovery levied ot suffered' iir tlie 
court of Common Pleas» of laiifC^ in 
Wales* or any county palatine,, is.a^ 
solutely void, and therefore works no 
miachiet This principle mzly Be a 
good one aa to lands in those jmiadic* 
.tions, faecaiis^ the boundai^ra ai^^^eU 
known and defined; but, for the rea- 
sons above given, it could not be 
made to apply to lands held in ancient 
demesne — 1st. Rep. p. 28. 



d^r ti^^n. Till t^e reversal) the pari- 
ties are absolutely bound by the fine 
or recovery, and there is no method 
By wfaidi tlie lotd dan "he compelled 
to ibring bis wot of deceit, and, ac- 
cording to the prevailing opinion, 
there is no limit to his right to bring 
it; and the parties themselves, how- 
ler 80 disposed, cannot rectiff the' 
effoir. Altbough a release firom the 
parties wpul4 be. effectual to extinguish 
their rights, yet, according to the 
better opinion, no subsequ^t fine or 
ree^ery can be levied or suffered in 
t}if lord'a court, nor can the tenant 
claim any protection from the lord, oi^ 
any right depending on the tenure, 
till ike reversal of the fine or reco- 
very iff th» court of Common Pleas, 
nor can the tenant have any effectual 
dealing with the lands as frank fee, 
till the lord bas released his seignory. 
Therefiyre, till the reversal of the fine 
«r i^toveiy, or the release of the 
^eignosy, the title is unmarketable. 
The principles of justice require that 
A fine or recovery in the court of 
Common Pleas of lands in ancient de- 
mesne^- should, when reversed by the 
lord, stiU remain good against aU 
persons except him. Another mis- 
chief arising from the conversion into 
frank fee of lands of the tenure of 
ancient demesne, by levying a fine or 



cas6».(|bf^rSn^^ pominQo recovery, lev^, or 9uSe«ed in the a & 4 \¥^4, 
]i>r4/*aiH>wt>^b^ W>twil^taftdiDg; the alteratiou or change 



/•I 1 .1 Y> . •» 1 hadnotbecn 

<^ ti)^(t^|[^Hre by. ap^^fin^ or. popimoa recovery previottsigr le- changed. 
vied i^ w^ed in the iHip^rior cp^irt* be 9& good, valid, «ad 
binding ^ the ^9^»% i^>uld Imye been if the tenure, bad not 
been ^altered or changed; and that, in eyefv other .canQ ^><^ «im^ 
whene any fine or ccMiiHion recoveiry shall .at; any time, before shall not be 
thet-pasBJuatgiOf thi^ act have been levied or suffered in a'^u^^^^^ 
court whose jurisdiction does not extend to the.Iands of thonghie-' 
which W¥5h fine or recovery shall have been levied or sufr fej^*^|*"^" 
feredy micb fine or recovery shall not he invalid in conse* <^<>vrta 
quence of its having been levied or suffered in such court, rUdictilona 
and such court shall be deemed a court of sufficient juris- ™^y ^^^ 

,. e* \ a 1. e^ctend to 

diction for all the purposes of such nne or recovery; and» m the lands 
every other case where persons shall have assumed to hold ^^p,^ed 
courts in which fines or common recoveries have been levied 
or suffered, and such courts shall be unlawful or held with- 
out due authority 9 the fines or common recoveries which at 
any time before the passing of this act may have been levied or 
suffered in such unlawful or unauthorized courts shall not be 
invalid in consequence of their having been levied or suffered 
therein, andsudi courts shall be deemed courts of sufficient 
jurisdiction for all the purposes of such fines or recoveries. 

VI. And be it further enacted, That, in every case in Tenure of 
which at any time, either before or after the passing of this me^ne,' ***" 
act, the tenure or* ancient demesne has been or shall be sus- where sus- 
pended or destroyed by the levying of a fine, or the suffer- destroyed^ 
inff of a conmton recovery of lands of that tenure in a ^^ ^"^ ^f 

iii«/ti « recovery in 

superior court, and the lord of the manor of which the a superior 
lands at the time of levying such fine or suffering such re- gt^reJ^*' 
covery were parcel, shall not reverse the same before the c^^^ >" 
first day of January, one thousand eight hundred and thirty- righu of the 
four, and shall not, by any law in force on the first day of *°'^** ®^*!j®.. 

* '* *> ^ •' manor shall 

this session of parliament, be barred of his right to reverse have been 
the same, such lands, provided, within the last twenty years J^^thfn*20^ 
immediately preceding the first day of January, one thousand years, 
eight hundred and thirty-four, the rights of the lord of the * ^^^' 
manor of which they shall hate been parcel, shall in any man- 
ner have been acknowledged or recognized as to the same 
lands, shall, fi:om the said first day of January, one thousand 
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3 & 4 w. 4, eight hundred and thii^ty-foUr, * kgiAn beiJonie ^Sri^ 6r the 
^' ^' — said manor, and be subject to the same heriots, r^t^y^kiid 
. serrices as they Tfould have been subject to, if sudh'^fine or 
riBOovery had not been levied or suffered; and' no^tbf 
deceit for the reversal of any fine or common recovery kllall 
be brought after the thirty-first day of Decfefttb^l*/ one 
tliousand eight hundred and thirty-three. « - 

Fines made VIL And be it further enacted, That, if it shall be ap- 
vaUd with- parent, from the deed declaring the uses of any fine aWtady 
menu levied, or hereafter to be levied, that there is in the inden- 
tures, record, or any of the proceedings of such fine, any 
error in the name of the conusor or conusee of such fine, or 
any misdescription or omission of lands intended to have 
been passed by such fine, then and in every such case the 
fine, without any amendment of the indentures, record, or 
proceedings in which such error, misdescription, or dnil^^ibn 
shall have occurred, shall be as good and valid as th^'^^e 
woiild have been, and shall be held to have passed all the 
lands intended to have been passed thereby, in the s^ine 
manner as it would have done if there had been tib siidh 
error, misdescription, or omission. '•' ' '' 

Recoveries VIII. And be it further enacted. That, if it shall b^^Ap- 
w'lhouTa^ parent, from the deed making the tenant to the writ of eWtry 
mendment. or other Writ for suffering a common recovery already suiBfer- 
ed or hereafter to be suffered, that there is in the ekeiil^U- 
fication, record, or any of the proceedings of such recbvety, 
any error in the name of the tenant, demandant, or vbtrcbee 
in such recovery, or any misdescription or omission of lands 
intended to have been passed by such recovery, thett tod 
in every such case the recovery, without any amendment of 
the exemplification, record, or proceedings in which' such 
error, misdescription, or omission shall have occurred, shall 
, be as good and valid as the same would have been, and 

shall be held to have passed all the lands intended to have 
been passed thereby, in the same manner as it would have 
done if there had been no such error, misdescription, br 
omission. 
Saving ju- IX. Provided always, and be it further enacted. That 
^MM^ not *"* "othing in this act contained shall lessen or take away the 
provided jurisdiction of any court to amend any fine or common re- 



cpyjerj^^ igar, any .proceeding therein^ in <iisea not provided &r 3 & 4 w;'4, 
Vy.thia^^t. ^,. . , .-r, .. ,,■<. ^ .•>.,-•,- i-' ■.•...,. ■ iu^ _±J±_ 
, !^^p41i>^ 1^ further enacted} .That no eoiamonrecoyery' Recoveries 
9lr^a4y <«uflfe,red, or bereafiter.to be suflfered, shall be invalid |JJ*^®^j^^^^^^^ 
11^ qon^pqi^ieiice ofljbe neglect to inrol in duetime a bargain, cases where 
and sa}e pnrpoi^ing to make the tepant to the writ of tAtrff^^x^X^i^ 
or other writ for suffering such recovery, provided iBuck re«--^"^y >nroii- 
cpverjf leo^ld have been valid if the bargain and said ^or- 
portipg to mnke the tenant to the writ had been duly in^ 

rolIe4. . . 

XL, And be it further enactedj That no common rec Recoveries 
cove^:y alre,ady suffered^ or hereafter to be suffered, shall be consequence 
invaJ^d^Jp consequence of any person in whom aa estate a4i of there not 
law; ivas. outstanding having praitted to make the tenant toJiJ^anu'^to^^ 
the w;r}t of entry or other writ for suffering such recoveryj**^® writs of 
provided the person who was the owner of, or had power la- valid \n cer- 
di^ppse . of an estate in possession, not being less than aft ^^" ^^^^' 
est^tje, f9r a life or lives, in the whole of the rents and profitft 
of f)tie,|^n48 in which such estate at law was outstanding, or 
th^ ,ul|ij^nat^ . si^plus of such rents and profits, after pay* 
ment of any charges thereout, and whether any surplus after 
payq^r^ of such charges shall actually remain or not, shall, 
wil|l||up;t)ie. time limited for making the tenant to the writ for 
suffifpjig.^uch recovery, have conveyed or dispoaed of such 
estjajlje ip possession to the tenant to such writ; and an estate 
sh^l^ be deemed to be an estate in possession, notwithstand^ 
ing|.|J3^^re shaU be subsisting prior thereto any lease foir 
live^ or. years, absolute or determinable, upon which a rent 
is reserved, or any term of years upon which no rent is ret- 
aery^f. m 

^L Provided always, and be it further enacted, That^ Certain 
wh^e any fine or common recovery shall before the passing ^f^V fines 
of thi^^act have been wholly reversed, such fine or recovery and recove- 
sball^nqt be rendered vaUd by this act; and, where any fine be made" 
or pommon recovery shall before the passing of this act have valid by this 
been, reversed as to some only of the parties thereto, or as i 

to some only of the lands therein comprised, such fine or 
recorery shall not be rendered valid by this act so far as 
the same shall have been reversed; and, where any person 
who would have been barred by any fine or common re« 
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3& 4 W. 4, coirery if val?d, riUll before the JiassSA^ of thK'^cfe *atr4HiW 
— ^^ — '— ahy dealings with the lands comprised irt such fine ^ re- 
covery on the feith of the same being tovalidysudhi fine' or 
recovery shall not be tendered Valid by this act; aild'this 
act shall not render valid* any fine or comihon i^fecovfer^'as to 
lands of which any person shall at the titne of the ](9d8sing 
of this act he in possesion in respect of aiiy estatie which 
the fine or common recovery^ if v^id, w6tild have baifred, 
nor any fine or common recovery which, before the passing 
of this act, any court of competent jurisdiction shall have 
refiised to amend ; nor shall this act prejudice or affbct any 
proceedings at law or in equity, pending at the time df the 
passing of this act, in which the validity of such fine oi* re- 
eovefy shall be in question between the party claiming niider 
sudi fine or recovery and the party claiming adversely 
thereto; and such fine or recovery, if the result of such 
proceedings shall be to invalidate the same, shall hot be 
rendered valid by this act; and, if such proceedings shall 
abate or become defective in consequence of the Aeith of 
the party claiming under or adversely to such fine or re- 
covery, any person who but for this act would have a right 
of action or spuk by reason of the invalidity of such fine or 
recovery, sliall retain such right, so that he commence pro- 
ceedingswithin six calendar months after the death of such 
^ty. 
Aa to th^., ' XHf. And be it fiirther enacted^ ITiat, after the thirty- 
recpr^s pf ^^^f. ^^y of December, ofte thousand eight hundred and 
recoveries in ^md thirty three, the records of all fines and common re- 
of^Coramori ^^^^^^^ levied .and suffered in hie Majesty's court of C6m- 
Pieas at mon Pleas at Westminster, and all the proceedings thereof, 
sterand shall be deposited in such places, and kept by sueh per- 
LancMter, g^jj^ ^^g ^j^^ g^ court of Commou Plcas shall from time to 

and the 

court of tune order or direct; and the records of all fines and com- 
Du^tm, ^^^ recoveries levied and suffered in his Majesty's court of 
•Iter the Common Pleas At Lancaster, and all the proceedings there- 

SlstofDec. . . *^ ° 

1833. of, shall be deposited in such places, and kept by such per- 

sons as his Majesty's justices of assize for the county pala- 
tine of Lancaster for the time being, shall from time to time 
order or direct; and the records of all fines and common 
recoveries levied and suffi^red in the court of Pleas of the 



^g^j^ ^e; saiA.C9W*t9^J?kW^Ml frpw.time jbo tinoe ord^r 
orttdfT^^' ^and in the jn^iantjiiii^, the i^id records and {mt/q^ 
ce^^j^^ shaUxep^am inthe ^ame places r^pectively where 
tbi^y,,axe.iiow dejpo^t^y and ibe kept by the respective per* 
9X}p^ ;fn^ would, have continued entitled to the custody there- 
of ,^,.^]ii3 a/^t had not been parsed; and, while the «aid rer 
cord^ ,and| pjroceodii^s respectively ^shall be kept by such 
pers)Ofi^ respectively, searches may be made, and extracts 
and (X)]^^s obtained as hereljofore, and on paying the acpus* 
tonied ^^; , and^ when any of the records and proceedings 
shall^by the order of the court or justices having the con- 
tr.Ql,/)yer. the ssamey be kept by any other person, then, so far 
as |^t€|8 to the records and proceedings in the custody of 
^c)| ^ther person, searches may be made^and extracts or 
c^i^. ^tained, .at such times^ and on pajdng such fees, as 
sh^ p^W time to time be ordered by the court or justices 
having, the control over the same; and the extracts x)r copies 
so, cfbtajned shall be as available in evidence as they would 
hai^ ^en,if obtained from the person whose dwty it would 
hit\;(^fbfien to hav^ made and delivered out the siame if this 
^jLh^ not been passed. 

, ^Yt, And be it further enacted, That all warranties pf Estates tail 
lands which, after the thirty-first day of December, one *" ^"^^ 
tho^M^^^ eight hundred and thirty-three, shall be nade or thereon, no 
entere^! into by any tenant in tail thereof shall be absolutely rabie by ' 
voi^. against the issue in tail, and all persons whose estates warranty. 
are' Xo take effect after the determination or in defeasance 
of t^e estate tail, {b) 



0i) As warranty, thotigh applic- 
able in; Borae oases to the barring of 
entjfuls; ia ill adapted to the purpose, 
and out of use, we recommend that 
M should be abolished so far as it ap- 
pl«i 'to Estates tail, and that in future 
th^^fe'aboiild be only one mode of 
barring them, (IstBep. 30). On this 
sutigTCt,' the late iProfessor Park, in 
'ttriar^^' tor one df (he questions is- 
'tn^A'tiy the commissioners, makes 
\\te : Allowing observations. " It 



has always appeared to me a great 
absurdity, that any part of the doc- 
trine of the bar by warranty to the 
issue in tail, remainder-man, or re- 
versioner, should still incumber the 
law of England, as that mode of bar- 
ring is not resorted to as a practice of 
conveyancing, and can only be casu- 
al in its effect; while the law applic- 
able to it is obscure and abstruse in 
the highest degree, and is probably 
not understood by half-a-dozen per- 
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3 & 4 w. 4, XV. And be it further enacted, That, after the thirty- 

^ill: — first day of December, one thousand eight hundred and 

Ui°^3i'sror thirty-three, every actual tenant in tail, whether in posses- 
Dec. 1833, sion, remainder, contingency, or otherwise, shall have full 
lands entoU- powcr to dispose of, for an estate in fee simple absolute, or 
ed in fee for any less estate, the lands entailed, as against all persons 
a less estate, claiming the lands entailed by force of any estate tail which 
saving the g^all be vcstcd in or might be claimed by, or which, but for 

rights of ° "^ , , 

certain per- some previous act would have been vested in, or might have 
'°'*^ been claimed by, the person making the disposition, at the 

time of his making the same, and also as against all persons, 
including the King's most Excellent Majesty, his heirs and 
successors, whose estates are to take effect after the deter- 
mination, or in defeasance of any such estate tail; saving 
always the rights of all persons in respect of estates prior to 
the estate tail in respect of which such disposition shall be 
made, and the rights of all other persons except those 
against whom such disposition is by this act authorized to 
be made. 
Power of XVI. Provided always, and be it further enacted, 
noTtobe" That where, under any settlement made before the passing 
exercised by of this act, any woman shall be tenant in tail of lands within 
nants in tail *^^ provisions of an act passed in the eleventh year of the 
ex proyisi- pcign of His Majesty King Henry the Seventh, intituled 
der 11 H. 7, " Certain alienations made by the wife of the lands of her 
c. 20, except deceased husband shall be void," the power of disposition 

with assent. , , ? r i 

herein-before contained as to such lands, shall not be exer- 



sons in the profession. The celebrat- 
ed case of Bole v. Norton (Vaugh. 
363) divided the court in the days of 
Chief Justice Vaughan, and the point 
has never been decided to this day; 
viz. whether the warranty collateral 
of tenant in tail, descending upon the 
heir of the donor, shall bar the rever- 
sion. In a formedon case, in which 
I was concerned in the year 1826, that 
was the sole point; and the case being 
of some anxiety, I prepared an argu- 
ment at great length in support of the 
rebutter, for the use of the gentlemen 
who held the defendant's briefs on 'the 



demurrer. But, when the cause came 
on, as I understood, no one seemed to 
know what to do with it, and a com- 
promise was set up: but I never see 
that argument without feeling re- 
gret that such a mass of obsolete 
nonsense should still remain part of the 
law of England, still liable to be rak- 
ed up, to bewilder bar and bench, and 
convert courts of law into forums for 
the discussion of forgotten antiqua- 
rianism;'as they were within our re- 
cent recollection about to be converted 
into arenas for the exhibition of Gothic 
prize fighting, (ibid p. 169.) 
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cised by her, except With such assent as, if this act had hot 3 & 4 w. 4, 

been -passed, would, under the provisions of the said act of 2i21i_ 

King Henry 'tfid Sfeventh, have rendered valid a fine or com- 
mon recovery levied or suffered by her of such lands, (c) 

XVII. Provided always, and be it further enacted. That, Except, ftc. 
except as to lands comprised in any settlement made before 

the passirig of this act, the said act of the eleventh year of n H. 7, c. 
the reign of his Majesty King Henry the Seventh, shall be, ^^ "P^*^**^* 
and tihe -same is hereby repealed, (e) 

XVIII. Provided always, and be it fUrther enacted (^, The power 
That the power of disposition herein-before contained shall ^q,^" m* to 
not extend to tenants of estates tail, who, by an act pass- extend to 
ed III the thirty-fourth and thirty-fifth years of the reign of ^^/n'jj"^*;^,. 
his Majenty King Henry the Eighth, intituled " An act to 
embar feigned recovery of lands wherein the King is in re- 
version,** or by any other act, are restrained from barring 

thdr estates tail, 6r to tenants in tail after possibility of issue 
extinct. 

XIX. And be it further enacted (e). That, after the Power, after 



(e) A woman having an estate in 
dower, or for her life, or in tail jointly 
with her husband, or only to herself or 
to her nse, in any lands of the inherit- 
ance or purchase of her husband, or 
given to her husband and her in tail 
or for life by any of the ancestors of 
the husband, is prohibited by the 1 1 
Hen. 7, c. 20, from discontinuing or 
suffering a recovery after the death of 
her husband, unless with the assent 
recorded or inroUed of the heirs next 
inheritable to her, or of him or them 
that next after her death should have 
an estate of inheritance in the same 
lands. This statute, as to fines, is con- 
firmed by the 82 Hen. 8, c. 36, s. 2. 
Upon this the commissioners observe, 
that the statute 1 1 Hen. 7, c. 20, has 
been held not to extend to copyholds; 
many questions have arisen upon it 
As it has nearly become obsolete, and 
as there does not appear to us to be 
any solid reason why an estate tail 
given to a woman by her husband, or 



any of his ancestors, should, be put on 
a different footing from other estates 
tail, we submit that it will be expe- 
dient to discontinue the present re- 
straint, we recommend that tenants 
in tail ex prmntione virt, should have 
the power of barring their estates tail. 

(d) We propose, that the substitute 
should not extend to tenants in tail after 
possibility of issue extinct, nor to te- 
nants in tail who are now prohibited by 
the 34 & 35 Hen. 8, c. 8, or by any other 
statute, from barring their entails, as 
we do not feel ourselves authorized to 
recommend any alteration in the law 
in this respect. — 1st Rep. 37. 

(e) The power, which a tenant in 
tail in remainder has of acquiring a 
base fee by means of a fine, is open 
to the objection that it enables an ex- 
travagant youth to anticipate his ex- 
pectations upon very disadvantageous 
terms, and is open to the still more 
serious objection, that the estate may 
bo palmed upon an innocent purchaser 



E 
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3 & 4 w. 4, thirty-first day of December, one thousand eight hundred 
— ■ — --. and thirty-three, in every case in which an estate tail in any 

the 31st of ,,,„,, , , 1 1 . 1 o 

Dec. 1833, lands shall have been barred and converted mto a base tee, 
basTfeer * ^1*^^^ before or on or after that day, the person who, if 
saving the such estate tail had not been barred, would have been actual 
tofn persons, tenant in tail of the same lands, shall have full power to dis- 
pose of such lands as against all persons, including the 
King's most Excellent Majesty, his heirs and successors, 
whose estates are to take effect after the determination or 
in defeasance of the base fee into which the estate tail shall 
have been converted, so as to enlarge the base fee into a 
fee simple absolute; saving always the rights of all persons, 
in respect of estates prior to the estate tail which shall have 
been converted into a base fee, and the rights of all other 
persons, except those against whom such disposition is by 
this act authorized to be made. 

XX. Provided always, and be it further enacted^ That 

nothing in this act contained shall enable any person to 

pectancies. dispQgg of any lands entailed in respect of any expectant 

interest which he may have as issue inheritable to any 

estate tail therein. 



Issue inhe- 
ritable not 
to bar ex- 



as an estate in fee simple, its origin 
being in course of time lost sight of; 
and at last the issue in tail may fail, 
and the remainder-man may at a re- 
mote period recover the estate. This 
last objection will be removed if the 
alterations proposed by us in that part 
of our report which relates to the 
limitations of actions are adopted. 
On the other hand, there are cases in 
which this power has operated bene- 
£cially; it has afforded support to a 
tenant in tail in remainder, where he 
has had to deal with a tenant for life 
who was rapacious, or who revised al- 
together to concur in barring the 
entail, and a tenant in tail in re- 
mainder, having the means of making 
.a provision for himself, though an 
imperfect one, has often made a better 
bargain with the tenant for life, than 
he could otherwise have done. We, 



therefore, under all the circumstances, 
consider it advisable to allow a tenant 
in tail, where there is a prior beneficial 
owner, without the concurrence of 
that owner, to bar his estate tail, and 
acquire a base fee in the same man- 
ner as a tenant in tail in remainder 
can now do by means of a fine. This 
will render it necessary to give the 
tenant in tail, after he has acquired a 
base fee, a power, by means of the 
substitute for fines and recoveries, to 
make a disposition for e^anding the 
base fee into a fee simple, as he can 
now do under the existing law by 
means of a recovery. It will also 
be necessary to make the like pro- 
vision for expanding base fees, ex- 
isting at the time when fines and re- 
coveries are abolished. — Ist Rep. 
33. 
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XXI. Provided always, and be it further enacted^ That, 3 & 4 w. 4, 
if a tenant in tail of lands shall make a disposition of the — ^ ' 

■ * Extent of 

same, under this act, by way of mortgage, or for any the estate 
other limited purpose, then, and in such case, such dis- tenamln taU 
position shall, to the extent of the estate thereby created, by way of 
be an absolute bar in equity, as well as at law, to all ™7o^^y 
persons as against whom such disposition is by this act o^^^^r limit- 
authorized to be made, notwithstanding any intention to ^ 
the contrary may be expressed or implied in the deed by 
which the disposition may be effected. Provided always, 
that, if the estate created by such disposition shall be only 
an estate per autre vie, or for years, absolute or deter- 
minable ; or if, by a disposition under this act by a tenant 
in tail of lands, an interest, charge, lien, or incumbrance, 
shall be created without a term of years, absolute or de- 
terminable, or any greater estate, for securing or raising 
the same, then such disposition shall, in equity, be a bar 
only so far as may be necessary to give full effect to the 
mortgage, or to such other limited purpose, or to such 
interest, lien, charge, or incumbrance, notwithstanding any 
intention to the contrary may be expressed or implied in 
the deed by which the disposition may be effected. 

XXII. And be it further enacted, (A) That, if at the time The owner 

of the first 
(A) Sections 22 — 54. The object that a tenant in tail, whether in pos- existing es- 

of this long series of enactments re- session or in remainder, should be tate under a 
specting the protector of the settle- enabled to bar the entail and the re- *^' emen , 
ment, cannot, probably, be more mainders over, without any restric- estate tail 
satisfactorily explained than in the tion; and the giving him such an un- under the 
language of the commissioners. restricted power in all cases might same settle- 
" We propose as the substitute, in be productive of serious evils, by ren- ^ ? f 
every case except that of lands held dering family settlements abortive. ^^ ^f ^^^ 
by copy of court-roll, a conmion con- Although the rule requiring the con- settlement, 
yeyance, which, for the reasons here- currence of the person who has the 
after stated, we think, should be in- freehold to make the tenant to the 
rolled. And we propose, that, by the pracipe in a recovery, is purely tech- 
substitute, a tenant in tail of lands not nical, and is liable to many objections, 
held by copy of court-roll, should have as we have already stated, yet great 
full power as against the issue in tail, benefits, which could not originally 
and all persons claiming any estate or have been contemplated, when reco- 
interest in remainder, expectant upon, veries were first applied to the barring 
or in derogation of the estate tail, to of entails, have resulted from it It 
dispose of the lands entailed as if he has given parents who, in fanu'Iy set- 
were tenant in fee-simple. It would tlements, usually have the first estate 
be too broad a principle to establish, of freehold, the means of checking 

e2 
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8 ft 4 w. 4, when there shall be a tenailt in tail of lands under a settle- 
— ^ili — ment, there shall be subsisting in the same landsy or any of 



% 



^y improvident dealings with the pro- 
perty by their children; it has given 
rise to family arrangements, which are 
usually entered into as soon as the first 
tenant in tail comes of age, and which 
generally terminate in a re- settlement 
of the property, and in continuing it 
in the family for another generation, 
and in an immediate provision for the 
first tenant in tail, and in giving him 
powers to provide for a wife and 
children, in the lifetime of his father; 
and it has prevented the intention of 
the original settlor from being de- 
feated, at the will and caprice of 
a tenant in tail, who may possibly 
never come into possession. To avoid 
the evils which have resulted from 
this rule, and at the same time to pre- 
serve the benefits, we recommend that 
the concurrence of the person having 
the inmiediate estate of freehold, 
should, as seised of that estate, be no 
longer necessary to enable a tenant in 
tail to bar the entail and the remain- 
ders over, and that, instead of such 
concurrence, where, by the deed or will 
creating the entail intended to be bar- 
red, or by any appointment made in 
exercise of a power contained therein, 
a beneficial estate, either for life, or 
years determinable on life, or of any 
greater extent, not being a lease on 
which a rent shall be reserved, shall 
be limited prior to the estate tail in- 
tended to be barred, and shall be sub- 
sisting, or where the first beneficial 
estate shall have devolved upon some 
person as tenant by the courtesy, either 
at law or in equity, in respect of the es- 
tate tail intended to be barred, or of any 
other estate tail created by the same 
deed or will, any disposition by the 
tenant in tail shall be made with the 
concurrence of the person to whom 
such prior estate, or the first of such 
prior estates, if more than one, shall 
have been limited, or of the person 



upon whom such prior estate shall 
have devolved; and that any dl^osi- 
tion made without such concurrence, 
shall only bar the estate tail; and that 
the concutrence of such beneficial 
owner shall be equally good and avail- 
able, notwithstanding he may have 
incumbered or aliened his estate, or 
may have become bankrupt or insol- 
vent; and that the concurrence of the 
first beneficial owner may be sigm^ed 
either by his being a party to the sub- 
stitute or by a separate deed, and 
without obtaining from him an actual 
conveyance of his estate. If the con- 
currence should be si^nMed by a se- 
parate deed, we think it advisable that 
it should not be allowed to the con- 
curring party to impose any terms on 
the tenant in tail, as the necessity of 
seeing whether he had combed with 
those terms would then be avoided. 
This will not prevent the parent or 
other beneficial owner from requiring 
the estate to be settled in a jrea- 
sonable manner, for the benefit of the 
family, as he will always have it in 
his power to do this by keeping back 
the deed of concurrence until he is sa- 
tisfied that the estate has been settled 
in such manner as he has required. 
If the first beneficial owner should be 
a married woman, we recommend that 
her husband should also be a concur- 
ring party; and that, as she will part 
with no estate, her concurrence should 
be given without a separate examina- 
tion, and as if she were a feme sole. The 
deviation from the present rule will 
not be so great as may at first sight 
appear; for, in the majority of cases, 
the tenant of the immediate estate of 
freehold, and the first beneficial owner, 
will be the same person. We have 
not thought it advisable to require the 
concurrence of the tenant in dower, 
for it seldom, if ever, happens that 
dower is set out by metes and bounds; 
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tbem, under the same settlement^ any estate for years^ 3&4W.4, 

determinable on the dropping of a life or lives, or any ^' ^^' ■ 

greater estate (not being an estate for years), prior to the 
estate tail, then the person who shall be the owner of the 
prior estate, or the first of such prior estates, if more than 
one^ then subsisting under the same settlement, or who 
would have been so if no absolute disposition thereof had 
been made (the first of such prior estates^ if more than one, 
being, for all the purposes of this act, deemed the prior 
estate), shall be the protector of the settlement, so far as 
regards the lands in which such prior estate shall be 8ub<^ 
sisting, and shall, for all the purposes of this act, be deemed 
the owner of such prior estate, although the same may have 
been charged or incumbered, either by the owner thereof 
or by the settlor, or otherwise howsoever, and although the 
whole of the rents and profits be exhausted, or required for 
the payment of the charges and incumbrances on such prior 
estate, and although such prior estate may have been alK 
solutely disposed of by the owner thereof, or by or in con^ 
sequence of the bankruptcy or insolvency of such owner, or 
by any other act or default of such owner ; and that an 
estate by the curtesy, in respect of the estate tail, or of any 
prior estate created by the same settlement, shall be deemed 
a prior estate under the same settlement, within the meaning 
of this clause ; and that an estate by way of resulting use 
or trust to or for the settlor, shall be deemed an estate 
under the same settlement, within the meaning of this 
clause. 

XXIIL Provided always, and be it further enacted, Each of two 
That, where two or more peraons shall be owners, under a o^m^rof a 
settlement within the meaning of this act, of a prior estate, prior estate 
the sole owner of which estate, if there had been only one, protectoras 
would, in respect thereof, have been the protector of such «<> *»" share. 
settlement, each of such persons, in respect of such un- 
divided share as he could dispose of, shall, for all the pur- 
poses of this act, be deemed the owner of a prior estate, 
and shall, in exclusion of the other or others of them, be 

and, if such an estate does occur, her to a part of the lands entailed."— 
concurrence would have only a par- igt Rep. 31. 
tial operation, aa the estate Is ponfin^d 
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3 & 4 w. 4, the sole protector of such settlement, to the extent of such 
— ~ undivided share. 



Where a XXIV. Provided always, and be it further enacted, That, 

manaionT" ^^ere a married woman would, if single, be the the pro* 
shall be the tcctor of a settlement in respect of a prior estate, which is 
and where ^^^ thereby settled or agreed or directed to be settled to 
she and her Jig,, separate use, she and her husband toaether shall, in 

husband to- « , , , r i i 

gather shall rcspcct of such estate, be the protector of such settlement, 
beprotector. ^^^ gj^^^jj y^^ deemed oue owner ; but, if such prior estate 

shall by such settlement have been settled or agreed or 
directed to be settled to her separate use, then, and in 
such case, she alone shall, in respect of such estate, be the 
protector of such settlement. 
As to estates XXV. Provided always, and be it further enacted. That, 
or"restored ^^ccpt in the casc of a lease hereinafter provided for, where 
by settle- an estate shall be limited by a settlement, by way of con- 
firmation, or where the settlement shall merely have the 
effect of restoring an estate : in either of those cases, such 
estates shall, for the purposes of this act, so far as regards 
the protector of the settlement, be deemed an estate sub- 
sisting under such settlement. 
As to leases XXVI. Provided always, and be it further enacted. That, 
ated by ^^' where a lease at a rent shall be created or confirmed by a 
settienaent. settlement, the person in whose favour such lease shall be 
created or confirmed, shall not, in respect thereof, be the 
protector of such settlement* 
No tenant in XXVII. Provided always, and be it further enacted, 
executor, ' That no woman in respect of her dower, and (except in the 
&c. to be case hereinafter provided for, of a bare trustee under a 

protector, , /» -rv 

except settlement made on or before the thirty-first day of De- 
dfa^bare^ cember, one thousand eight hundred and thirty-three) no 
trustee. bare trustee, heir, executor, administrator, or assign, in 
respect of any estate taken by him as such bare trustee, 
heir, executor, administrator, or assign, shall be the pro- 
tector of a settlement. 
Who shall XXVIII. Provided always, and be it further enacted, 
tector where That where, under any settlement, there shall be more than 
the prior es-^ ^^® estate prior to an estate tail, and the person who shall 
tate shall, by be the owncr, within the meaning of this act, of any such 
ciausls^ be* P^or estate, in respect of which, but for the two last pre* 

, excluded. 
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ceding clauses, or either of them, he would have been the 3 & 4 w^, 
protector of the settlement, shall, by virtue of such clauses, — ^i^i: — ^ 
or either of them, be excluded from being the protector; 
then and such case the person (if any) who, if such estate 
did not exist, would be the protector of the settlement, 
shall be such protector. 

XXIX. Provided always, and be it further enacted, That, Where, in 
where already, or on or before the thirty-first day of De- J.^,"jj ^{?^**" 
cember, one thousand eight ^hundred and thirty-three, an estate before 
estate under a settlement shall have been disposed of, either isss, 'the^ 
absolutely or otherwise, and either for valuable consideration ?«"<>» to 

1 1. t* 1 II. n roake the 

or not, the person who m respect of such estate would, if tenanttothe 
this act had not been passed, have been the proper person .^"^of entry 

* ' ^ 1 r r ^ inarecovery 

to have made the tenant to the writ of entry or other writ shall be the 
for suffering a common recovery of the lands entailed by P'^^®*^*^'* 
such settlement, shall, during the continuance of the estate 
which conferred the right to make the tenant to such writ 
of entry or other writ, be the protector of such settlement. 

XXX. Provided always, and be it further enacted. That, Where, in 
where any person having, either already, or on or before |Jg ^^^od- 
the thirty-first day of December, one thousand eight hun- tion of a re- 
dred and thirty* three, either for valuable consideration or orbeforethe 
not, disposed of, either absolutely or otherwise, a remainder Jglg**^?®*^ 
or reversion in fee in any lands, or created any estate out person to 
of such remainder or reversion, would, under this act, if this "nant to^the 
clause had not been inserted, have been the protector of writof entry 
the settlement by which the lands were entailed in which ihairbrth'J 
such remainder or reversion may be subsisting, and thereby protector. 
foe enabled to concur in the barring of such remainder or 
reversion, which he could not have done if he had not be- 
come such protector; then, and in every such case, the 
person who, if this act had not been passed, would have 

been the proper person to have made the tenant to the writ 
of entry or other writ for suffering a common recovery of 
such lands, shall, during the continuance of the estate which 
conferred the right to make the tenant to such writ of entry 
or other writ, be the protector of such settlement. 

XXXI. Provided always, and be it further enacted, where a 
That where, under any settlement of lands made before bare trustee, 

' J . • i_ under a set- 

the passing of this act, the person who, if this act had not tiement 
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3 & 4 W.4, been passed ^ would have been the proper person to make 
the tenant to the writ of entry or other writ for suffering a 



made be»ore niii/»i nt • 

the passing comuion recovery of such lands, for the purpose of barring 

shau bMhe ^^V ^^^^ ^^^^ ^^ Other estate under such settlement^ ^all 
protector, bc a bare trustee, such trustee shall, during the 'Continuance 
of the estate conferring on him the right to make the tenant 
to such writ of entry or Other writ, be the protector of such 
settlement. 
Povrer to XXXII. Provided always, and be it further enacted, 
toftf^oint^ That it shall be lawful for any settlor entailing lands to 
the ftokec' appoint, by the settlement by which the lands shall be en- 
tailed, any number of persons in esse, not exceeding three, 
and not being aliens, to be protector of the settlement, in 
lieu of the person who would have been the protector if this 
clause had not been inserted, and either for the whole or 
any part of the period for which such person might have 
continued protector ; and, by means of a power to be in- 
serted in such settlement, to perpetuate, during the whole 
or any part of such period, the protectorship of the settle- 
ment in any one person or number of persons in esse, and 
not being an alien or aliens, whom the donee of the power 
shall think proper, by deed, to appoint protector of the 
settlement, in the place of any one person^ or niunber of 
persons, who shall die> or shall by deed relinquish his or 
Their office of protecto; ; and the jperson or persons so ap- 
pointed shall, in case of there being no other person then 
protector of the settlement, be the protector, and shall, in 
case of there bein^ any other person then protector of the 
settlement^ be protector jointly with such other person: 
Provided nevertheless, that^ by virtue or means of any such 
appointment, the number of the persons to compose the 
protector shall never exceed three : Provided further, ne- 
vertheless, that every deed by which a protector shall be 
appointed imder a power in a settlement, and every deed 
by which a protector shall relinquish his office, shall be 
void imless inrolled in his Majesty's high court of Chancery 
within six calendar months after the execution thereof: 
Provided further, nevertheless, that the person who, but 
for this clause, would have been sole protector of tJie 
settlement^ may be one of the persons to be appointed pror 
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tector undar this clause, if the settlor shall think fit, and 3 & 4 w. 4, 
shall, unless otherwise directed by the settlor, act as sole ^'^^^ 
protector, if the other persons constituting the protector 
shall have ceased to be so by death or relinquishment of 
the office by deed, and no other person shall have been 
appointed in their place. 

XXXIII. Provided always, and be it further enacted, in cases of 
That, if any person, protector of a settlement, shall be ^om chan- 
lunatic, idiot, or of unsound mind, and whether he shaU ceiior or 
have been found such by inquisition or not, then the Lord er^or Lord^ 
High Chancellor of Great Britain, or the Lord Keeper, or Commi*- 
the Lords. Commissioners for the custody of the great seal other per- 
of Great Britain, for the time being, or other the person or ^""(J^' if^t' 
persons for the time being intrusted by the King's signnatic8,or4ii 
manual, with the care and commitment of the custody oi^^^^^' 
the persons and estates of persons foxmd lunatic, idiot, and ^y* &«. the 
of unsound mind, shall be the protector of such settlement, chancery, 
in lieu of the person who shall be such limatic or idiot, or of ^ ^® *® 

_./.._ ,- protector. 

unsound mmd, as aforesaid ; or, if any person, protector of 
a settlement, shall be convicted of treason or felony \ or, if 
any person, not being the owner of a prior estate under a 
settlement, shall be protector of such settlement, and shall 
be an infant; or, if it shall be uncertain whether such 
last-mentioned person be living or dead ; then his Majesty's 
high court of Chancery shall be the protector of such 
settlement, in lieu of the person who shall be an infant, or 
whose existence cannot be ascertained as aforesaid : or, if 
any settlor entailing lands, shall, in the settlement by which 
the lands shall be entailed, declare that the person who, as 
owner of a prior estate imder such settlement, would be 
entitled to be protector of the settlement, shall not be such 
protector, and shall not appoint any person to be protector 
in his stead ; then the said court of Chancery shall, as to 
the lands in which such prior estate shall be subsisting, be 
the protector of the settlement during the continuance of 
such estate : or if, in any other case where there shaU be 
subsisting under a settlement an estate prior to an estate tail 
under the same settlement, and such prior estate shall be 
sufficient to qualify the owner thereof to be protector of the 
settlement, and there shall happen at any time to be no 
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3&4W. 3^ protector of the settlement as to the lands m which the 
— ~ prior estate shall be subsisting, the said court of Chancery 



shall, while there shall be no such protector, and the prior 
estate shall be subsisting, be the protector of the settlement 
as to such lands. . 

Where XXXIV. Provided always, and be it further enacted, 

*rotectof *^^* ^'^ *^ *'^® time when any person, actual tenant in tail of 
his consent lands Under a settlement, but not entitled to the remainder 

requisite to ../». j-ii a. j. j.v j j. 

enable an ^^ reversion m tee immediately expectant on the determma- 

actualte- tion of his estate tail, shall be desirous of making under 

to create a this act a disposition of the lands entailed, there shall be a 

th'^'^b^** protector of such settlement, then and in every such case 

fee. the- consent of such protector shall be requisite to enable 

such actual tenant in tail to dispose of the lands entailed to 

the full extent to which he is herein-before authorized to 

dispose of the same; but such actual tenant in tail may, 

without such consent, make a disposition under this act of 

the lands entailed, which shall be good against all persons 

who, by force of any estate tail which shall be vested in or 

might be claimed by, or which but for some previous act or 

default would have been vested in or might have been 

claimed by, the person making the disposition at the time 

of his making the same, shall claim the lands entailed. 

Where a XXXV. Provided always, and be it further enacted, that, 

haseiee and 

a protector, where au: estate tail shall have been converted into a base 
his consent f^g ^ g^^jj case, SO long as there shall be a protector of the 

requisite to i . i i .1 •■ 1 

the exercib- Settlement by which the estate tail was created, the consent 
power of of such protector shall be requisite to enable the person 
disposition, who would havc been tenant of the estate tail if the same 
had not been barred, to exercise, as to the lands in respect 
of which there shall be such protector, the power of dispo- 
sition herein-before contained. 
Theprotec- XXXVI. And be it further enacted^ that any device, 
subject tono shiftj OT contrivancc by which it shall be attempted to con- 
control in |;|.q1 the protector of a settlement in giving his consent, or 
of his power to prevent him in any way from using his absolute discre- 
of consent- ^.j^^ jjj yggard to his consent, and also any agreement en- 
tered into by the protector of a settlement to withhold his 
consent, shall be void ; and that the protector of a settle- 
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ment shall not be deemed to be a trustee in respect of his 3 & 4 w. 4, 
power of consent ; and a court of equity shall not control — - — • — 
or interfere to restrain the exercise of his power of consent, 
nor treat his giving consent as a breach of trust. 

XXXVII. Provided always, and be it further enacted. Certain 
That the rules of equity in relation to dealings and trans- ''"J? °^ 
actions between the donee of a power and any object of to apply be- 
the power in whose favour the same may be exercised, shall prottcto/ 
not be held to apply to dealings and transactions between f'^^^V®""'*^ 
the protector of a settlement and a tenant in tail under the der the 
same settlement, upon the occasion of the protector giving '*"®" 

his consent to a disposition by a tenant in tail under this 
act. 

XXXVIII. Provided always, and be it further enacted, a voidable 
That, when a tenant in tail of lands under a settlement shall ^^^^y * 

tenant in 

Lave already created or shall hereafter create in such lands, tali, in &• 
or any of them, a voidable estate in favour of a purchaser ^wiiaicr, 
for valuable consideration, and shall afterwards under this confirmed 
act, by any assurance other than a lease not requiring inrol* quentdispo- 
ment, made a disposition of the lands in which such voida- "^Jo" o^ 

*^ ... ***ch tenant 

ble estate shall be created, or any of them, such disposition in tail under 
whatever its object may be, and whatever may be the ex- '^ol^^^t 
tent of the estate intended to be thereby created, shall, « purchaser 
if made by the tenant in tail with the consent of the pro- tice. 
tector (if any) of the settlement, or by the tenant in tail 
alone, if there shall be no such protector, have the effect of 
confirming such voidable estate in the lands thereby dis- 
posed of to its full extent as against all persons except 
those whose rights are saved by this act ; but if, at the time 
of making the disposition, there shall be a protector of the 
settlement, and such protector shall not consent to the dis- 
position, and the tenant in tail shall not without such con- 
sent be capable under this act of confirming the voidable 
estate to its full extent, then and in such case such disposi- 
tion shall have the effect of confirming such voidable estate 
so far as such tenant in tail would then be capable under 
this act of confirming the same without such consent : pro- 
vided always, that, if such disposition shall be made to a 
purchaser for valuable consideration, who shall not have 
express notice of the voidable estate, then and in such case 
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3 &r^4 w. 4, the Toidable estate shatl noi be cc^firmed as against sUch 

— - — - — purchaser and the persons claiimng under him. 

Base fees, XXXIX. And be it further enacted (f)^ That, if a base 

withthe im- ^®® ^^ ^^V ^^^^^9 *nd the remainder or reversion in fee in 
mme^te the same lands, shall, at the time of the passing of this act, 
enlarged in* or at any time afterwards, be united in the same person, 
?***^ ^J^A ^^^ ** *"y *™® after the passing of this act there shall be 
no intermediate estate between the base fee and the remain- 
der or reyersion, then and in such case the base fee shall 
not merge, but shall be ipso facto enlarged into as large an 
estate as the tenant in tail, with the consent of the pro* 
tector, if any, might have created by any disposition under 
this act if such remainder or reversion had been vested in 
any other person. 
Tenant in XL. And be it ftirther enacted. That every disposition of 
r^sposi^ lands Under this act by a tenant in tail thereof shaU h^ ef- 
bydeedM fected by some one of the assurances (not being awiit) by 

(f) If a tenant in tail, claiming the owner, may happen to ata3 hitestfll of 




immediate remainder or revenion in 
fee, haxB his estate tail by means of a 
fine instead of a recovery, he fre- 
quently prejudices his title by mergr 
ing in the remainder or reversion the 
base fee acquired by the fine, as he 
thereby not only lets in all the charges 
and estates made and created by the 
persons through whom he derived the 
remainder or reversion, but also ren- 
ders it neoeMary afterwards to mal^ 
out his title to the remainder or rever- 
sion, which, in many instances, is at- 
tended with great difficulty and ex- 
pense. These raischie& are, in the 
ca^e of a tenant in tail in possession, 
produced by unskilful practitioners, 
from want of due attention to the dif- 
ferent effects of a fine and recovery; 
the recovery expanding the estate tail 
t^xd converting It into a fee simple, 
(Ist Rep. p. 28). The commissioners 
therefore recommended that the suh- 
stitute for fines and recoveries should 
in every ease (except that of a tenant 
an tail with the imniediate remainder 
or reversion to himself in fee, who, 
where there may be a prior beneficial 



it without his ooncuxrencei) have th9 
edOfect of not letting in the phai;p;e9 and 
estates created by any person claiming 
any estate or interest tb taflce e^ct on 
the determinadon or in derogation of 
the estat# tail tq be barred, or ol ihe 
base fee, if the same should h^ve been 
previously acquired; and that it should 
in this respect have precisely^e^sftme 
operation as a recovery. - In thb^ex** 
cepted case the substltnte would jgrOo 
duce the same effect as a fine levied 
by a tenant in tail in remainicLer with 
the immediate remainder or r^ersion 
to himself in fiae, and won1d» in indordr 
ance with the law as it existed before 
this act, let in all charts and estates 
affecting this ultimate remainder or 
reversion. If he should be AesiBOUS of 
preventing this mischief, h^nnastpfo^ 
cnre the concurrence of thp first hene- 
ficial owner. It seems proper to add, 
that hy this act, as it how stands, 
the proposed exception -has been 
abandoned, luid that in all eaile9'^the 
base fee will be expanded, so as to 
exclude incumbrances on the rever- 
sion. - . 
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which 4iuch tenittM;>tfi fyijl coj^ld.haMe nMtdetthe disposition if 3 ap4 w. 4, 
his estate were an ^tate at law in fee i^ple absolute: Prop ^^ ^^ 
videdi aeYerthelessy that no disposition, by a te<tant jn/tail fee»^^ri»oi 
shall be of any force, either at law or in equity, undev this ^^ ^i «* 
act, unless made or evidenced by deed ( and titiat no* dispo* and, if • : • 
sitioa by a tenant in tail resting oldy in contraot^ either exr "JJ^iJh** 
press or implied, or otherwise, and whether supported by a her bus- 
valuable or meritorious consideration or not, shall be ofa^y currence!"' 
force at law or in equity under this act, notwithstanding 
such disposition shall be made or evidenced I^ deed^rand^ 
if the tenant in tail making the disposition shall be a married 
woman, the concurrence of her husband shall be necessary 
to give effect to the same ; and any deed which may be^^x* 
ecuted by her for effecting the disposition shaU be ackn^- 
ledged by her as herein-after directed. .. , 

XLL Provided always, and be it further enacted^ That B<i^i^ asr ' 
BO assurance by which any disposition of lands shall be ef- rtemmt iri 
fected under this act by a tenant in tail thereof (except a ^|^> «x<^^ 
lease for any term not exceeding twenty-one years, to com* exceeding 
mence from the date of such lease, or from any time not ^ ra^k*7ent, 
exceeding twelve calendar months from the date of such or not less 
lease, where a rent shall be thereby reserved, whicfaf at the l^^^ ^^ 
time of granting such a lease, shall be a rack rent, or not '*^^ ^^* 
less than five sixth parts of a rack rent,) shall have any rativeuniess 
operation under this act uidess it be inrolled in his Miy^sty's ^^anoe *" 
high court of Chancery, within six calendar months after within six 
the execution thereof; and, if the assurance by which any """"^ ^* 
disposition of lands shall be effected under this act shall 
be a bargain and sale, such assurance, although not inrolled 
within the time prescribed by the act passed in the twenty- 
seventh year of the reign of his Miyesty King Henry the 
Eighth, intituled, *' For InroUment of Bargains and Sales,^ 28 H. 8, c. 
shall, if inrolled in the said court of Chancery within the ^^* 
time prescribed by this clause, be as good and valid as the 
same would have been if the same had been inrolled in the 
said court within the time prescribed by the said act of 
Henry the Eighth. 

XLH. And be it further enacted, that the consent of the Consent of 
protector of a settlement to the disposition under this act EJ^tbe same 
of a tenant in tail, shall be given either by the same assur- or a disUnct 

^. deed* 
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If by dis- 
tinct deed. 



Protector 
not to re- 
voke his 
consent. 



A married 
woman pro- 
tector. 



3 & 4 w. 4, ance by which the disposition shall be effected, or by a deed 
— £i-ii— distinct from the assurance, and to be executed either on 
or at any time before the day on which the assurance shall 
be made, otherwise the consent shall be void. 

XLIIL And be it further enacted, That, if the pro- 
tector of a settlement shall, by a distinct deed, give his con- 
sent to the disposition of a tenant in tail, it shall be con- 
sidered that such protector has given an absolute and 
unqualified consent, unless in such deed he shall reft^r 
to the particular assurance by which the disposition shall 
be effected, and shall confine his consent to the disposition 
thereby made. 

XLIV. And be it further enacted. That it shall not be 
lawful for the protector of a settlement, who, under this act, 
shall have given his consent to the disposition of a tenant 
in tail, to revoke such consent. 

XLV. And be it further enacted. That any married 
woman, being, either alone or jointly with her husband, 
protector of a settlement, may, under this act, in the same 
manner as if i^he were a feme sole, give her consent to the 
disposition of a tenant in tail. 

XL VI. Provided always, and be it further enacted, 
That the consent of a protector to the disposition of a 
tenant in tail shall, if given by a deed distinct from the 
assurance by which the disposition shall be effected by the 
tenant in tail, be void, unless such deed be inroUed in his 
Majesty's high court of Chancery either at or before the 
time when the assurance shall be inrolled. 
Courts of XLVII. And be it further enacted, That, in cases of dis- 
duded from Positions of lands under this act by tenants in tail thereof, 
giving any and also in cases of consents by protectors of settlements to 
dispositions dispositions of lands under this act by tenants in tail there- 
by tenants of, the jurisdiction of courts of equity shall be altogether 
consents of excluded, either on the behalf of a person claiming for a 
orseTtie" valuable or meritorious consideration, or not, in regard to 
ments, the specific performance of contracts and the supplying 
courts of ^f defects in the execution either of the powers of dis- 
law would position given by this act to tenants in tail, or of the powers 

not be ef- % . • , i . n ^ 

fcctuaL 01 consent given by this act to protectors of settlements, 

and the supplying under any circumstances of the want of 

^ execution of such powers of disposition and consent re- 



Consent by 

distinct 
deed void, 
unless in- 
rolled with 
or before 
assurance. 
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spectively , and in regard to giving effect in any other man- s & 4 w. 4, 
ner to any act or deed by a tenant in tail or protector of a •— ^^ — • — 
settlement^ which, in a court of law, would not be an 
effectual disposition or consent under this act; and that no 
disposition of lands under this act by a tenant in tail 
thereof, in equity, and no consent by a protector of a settle- 
ment to a disposition of lands under this act, by a tenant in 
tail thereof, in equity, shall be of any force, imless such 
disposition or consent would, in case of an estate tail at 
law, be an effectual disposition or consent under this act 
in a court of law. 

XLVIII. Provided always, and be it further enacted, Lord Chan- 

11 6 

That, in every case in which the Lord High Chancellor, ^ haVe 

Lord Keeper, or Lords Commissioners for the custody of power to 

the great seal, or other the person or persons intrusted with ^ disposition 

the care and commitment of the custody of the persons and !*y » tenant 

. ..,. T/. -I*** **"» *"*^ 

estates of persons found lunatic, idiot, and of unsound to make 

mind, or his Majesty's high court of Chancery, shall be the ^^^h^J^^be' 
protector of a settlement, such Lord High Chancellor, Lord thought ne* 
Keeper, or Lords Commissioners, or person or persons sOan^ifiny 
intrusted as aforesaid, or the said court of Chancery (as other per- 
the case may be), while protector of such settlement, shall, be joint pro- 
on the motion or petition in a summary way, by a tenant in J|f ^'jj/*® 
tail under such settlement, have full power to consent to a not to be 
disposition, under this act, by such tenant in tail; and the o^thiTcon- 
disposition to be made by such tenant in tail upon such sent, 
motion or petition as aforesaid, shall be such as shall be 
approved of by such Lord High Chancellor, Lord Keeper, 
or Lords Commissioners, or person or persons so intrusted 
as aforesaid, or the said court of Chancery (as the case 
may be) ; and it shall be lawful for such Lord High 
Chancellor, Lord Keeper, or Lords Commissioners, or 
person or persons so intrusted as aforesaid, or the said 
court of Chancery (as the case may be), to make such 
orders in the matter as shall be thought necessary; and, 
if such Lord High Chancellor, Lord Keeper, or X^ords 
Commissioners, or person or persons so intrusted as 
aforesaid, or the said court of Chancery (as the case 
may be), shall, in lieu of any such person as aforesaid, 
be the protector of a settlement, and there shall be any 
other person protector of the same settlement ^ovalVj 
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3 & 4 W. 4, with such person as aforesaid, then and in every such 
^•^^' — case the disposition by the tenant in tail, though ap- 
proved of as aforesaid, shall not be valid, unless such other 
person being protector as aforesaid shall consent thereto in 
the manner in which the consent of the protectee is by this 
act required to be given. 
Order ofthe XLIX. Provided always, and be it further enacted. That, 
ceUor^c" ^^ cvcry case in which the Lord High Chancellor, Lord 
to be evi- Keeper, or Lords Commissioners for the custody ofthe great 
consent. Seal, or Other the person or persons intrusted with the care 
and commitment of the custody of the persons and estates of 
persons found lunatic, idiot, and of unsound mind, or his 
Majesty's high court of Chancery, shall be the protector of 
a settlement, no document or instriunent, as evidence of the 
consent of such protector to the disposition of a tenant in 
tail under such settlement, shall be requisite beyond the or- 
der in obedience to which the disposition shaU have been 
made. 
Theprevi- L. And be it further enacted. That all the previous 
ou8«iaiMeB elauses in this act, so far as circumstiuices and the different 

t© apply to ^ ' 

copyhdi^, tentures will admit, shall apply to lands held by copy of court- 
¥iiriat^m!"* '^^ except that a disposition of any such lands under this 
act by a tenant in tail thereof whose estate shall be an es«- 
tate at law, shall be made by surrender, and except thai; a 
disposition of any such lands under this act by a tenant in 
tail thereof whose estate shall be merely an estate in equity, 
may be made either by surrender or by a deed as herem- 
after provided, and except so far as such clauses are other- 
wise altered or varied by the clauses hereinafter contained. 
As to the LL Provided always, and be it fiirther enacted (A), Th«t» 
Bcntandthe ^ ^^^ Consent of the protector of a settlement to the dispo- 
entry of it sitiou of lands held by copy of court-roll by a tenant in tail 
rolls where thereof shall be given by deed, such deed shall, either at or 
the protec before the time when the surrender shall be made by which 

tor of a set- , "^ 

tiement of the disposition shafl be effected, be executed by suda proteo- 

(k) We propose as the substitute and that, if the concurrence of the first 

for barring entails in lands held by beneficial owner should be signified by 

copy of court-roll, a surrender by the a deed, such deed should be presented 

tenant in tail, and that the substitute at the lord's court at the time when the 

in this case should have the same surrender is presented or made. — Ist 

operation as the substitute in regard Rep. p. 36. 
to lands not held by copy of court-toll, ' 
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tor, and produced to the lord of the manor of which the lands 3 & 4 w. 4, 
are parcel, or to his steward, or to the deputy of such steward; ^* 



and the consent of such protector shall be void unless such consents by 
deed shall be so executed and produced; and on the pro- dUptsTtion^ 
duction of the deed the lord, or steward or deputy steward, o{& tenant 
shall by writing imder his hand, to be indorsed on the deed, 
acknowledge that the same was produced within the time li- 
mited, and shall cause such deed, with the indorsement 
thereon, to be entered on the court rolls of the manor; and 
the indorsement, purporting to be so signed, shall of itself 
be prima facie evidence that the deed was produced within 
the time limited, and that the person who signed the indorse- 
ment was the lord of the manor, or his steward, or the de- 
puty of such steward; and after such deed shall have been 
so entered, the lord of the manor, or his steward, or the de- 
puty of such steward, shall indorse thereon a memorandum 
signed by him, testifying the entry of the same on the court 
rolls. 

LII. Provided always, and be it further enacted. That if As to the 
the consent of the protector of a settlement to the disposi- theprotector 
tion of lands held by copy of court roll by a tenant in tail °^" **'?*• 

1 i»iii "■•! TIT T- 1 mentofco- 

thereoi shall not be given by deed, then and m such case pyhoids 
the consent shall be given by the protector to the person ^.^®JJ jj**^ 
taking the surrender by which the disposition shall be ef- deed, and the 
fected; and if the surrender shall be made out of court, it evfdenc*e"of^ 
shall be expressly stated in the memorandum of such sur- ^^® *^™« <*" 
render, that such consent had been given, and such memor- rolls. 
andum shall be signed by the protector; and the lord of the 
manor of which the lands are parcel, or his steward, or the 
deputy of such steward, shall cause the memorandum, with 
such statement therein as to the consent, to be entered on 
the court rolls of the manor ; and such memorandiun shall 
be good evidence of the consent and of the surrendertherein 
stated to be made ; and the entry of the memorandum on 
the court rolls, or a copy of such entry, shall be as available 
for the purposes of evidence as any other entry on the court 
rolls, or a copy thereof; but if the surrender shall be made 
in court, the lord of the manor, or his steward, or the deputy 
of such steward, shall cause an entry of such surrender, 
containing a statement that such consent had been given, to 

F 
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3 &4 w. 4, be made on the court rolls; and the entry of such surrender 
— ^ — - — on the court rolls, or a copy of such entry, shall be as avail- 



able for the purposes of evidence as any other entry on the 

court rolls, or a copy thereof. 
Power to LIII. Provided always, and be it fiirther enacted, That a 
nanuTin ttii tenant in tail of lands held by copy of court roll, whose 
of copyholds estate shall be merely an estate in equity. sinJl have ftdl 

to dtfpote of "^ !_• • 

their bnds powcr by deed to dispose of such lands under this act m 
by deed. |.jjg game manner in every respect as he could have done if 
they had been of freehold tenure; and all the previous 
clauses in this act shall, so far as circumstances will admit, 
apply to the lands in respect of which any such equitable 
tenant in tail shall avail himself of this present dimse; and 
the deed by which the disposition shall be effected sImJI be 
entered on the court rolls of the manor of which Ihe lands 
thereby disposed of may be parcel; and if there shall be a 
protector to consent to the disposition, and ^ch protector 
shall give his consent by a distinct deed, the consent shall 
be void unless the deed of consent be executed by the pro- 
tector either on or at any time before the day on which the 
deed of disposition shall be executed by tiie equitable tenant 
in tail; and such deed of consent shall be entered- on the 
court rolls ; and it shall be imperative on the lord of the 
manor, or his steward, or the deputy of such steward, when 
required so to do, to efnter such deed or deeds on the oourt 
rolls, and he shall indorse on each deed so entered a BKmor- 
andum signed by him, testifymg the entry of the saifie on 
the court rolls: Provided always, that every deed by which 
lands held by copy of court roll shall be disposed of under 
this clause, by an equitable tenant in tail thereof, shiall be 
vend against any person claiming such lands, or any of them, 
for valuable consideration under any subsequent assilrance 
• Sic. duly entered On the court rolls of the minor* of which the 
lands may be parcel, unless the deed of disposition by the 
eqiHtable tenant in tail be entered on the court rolls of such 
manor before the subsequent assurance shall have been 
entegred. 
Inrolmcnt LIV. Provided always, and be it further enacted. That in 
•ary as to' no casc where any disposition under this act of lands held 
copyholds, jjy ^opy of court roll, by a tenant in tail thereof, shall be 
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effected by surrender or by deed, shftH the surrender or the i ^ 4 av. 4, 
memorandum, or a copy thereof, or the deed of dispositiolij ^' ^'^ 
&r the deed, if any, by whifdi the protector shall cop^s^ nt tp 
the disposition, reqture ioroliBent otherwise tha^i by ^ntry 
on the court rolls. 

L V* And be it fiirther exacted, That after the thirty-first Repeal of 
day of December, one Ahou^^id eigh* hiindned jind thirtyr Jupt A^t^e 
three, so onA of an act pa^aed m tb^ rii^th ye^ of the G.4,ci6,s. 
reign of his kte Majesty King George the Fourth, intituled rL^JZ "" 
** An Act to amend 1^ laifs relating to baniLr^ptSj" as em- ^'*^** **''♦ 
powers the commissioners nawed in any €;Qn^ssion of extend to° 
bankrupt issued against; a Itenant in tail to m^Jm ^le of anv !^"1^ ^^ ^ 

% 1 111* . . , ^ bankrupt 

lands, t^iemente, and faieiieditaanents, sit^t^ <e»it^e^ in ]^ng* under a 
land or Ireland, whereof such bankrupt ^hall be ^eised of nrt*"!*"" 
any estate tail in possession, rev^^on, or r^iD^ii^der, and '^^^^ °" ^^ 
whereof no reversioa or remainder is in the qrp^n, the ^t suTofDec. 
or provision of the crowxi, shaJl be, and th^ ^sme is hereby ^^^3, nor 

to revive 

repealed: Provided always, that su^h r^peai shall Wit ^e^xtei^ former act.. 
to the lands, whatever the tenisre may Isie., of a#»y |>erson ad- 
judged a bankrupt under any cowmismofi of jbK9^1{:i!upt, .or 
Bnder any fiat, which, in pursuaniQe of the said act of the 
sixth year of the reign of King Ge.oi!ge the Fourfli, or of 
any Ibrmer act concerning bajiikrupts, or of an a^t passed in 
the first and second years of the reign of bis MaJ!^sty Jf^klig 
William tiiie Fourdi, intitided f^ An Aot to .establish & cpux^ 
of bimkruptc^,*' hath been or shall be i^sni^d on c^ before 
the tbirty^first day of December, one thousand eight hun- 
dred and thirty-three: Provided also, ^9t. j^uob iirepe^^l shftU 
not ha^e the eflSsct of reviving in any respect t^ acts re- 
pealed by the said act x>f the sixth year of the reign of King 
George the Fourth, or any of tbjsm. 

LVL And be it AirtJier enacted, Th^t Any coip^is^ip^l* The com- 
acting in the execution of any fiat, whifth, a4fter tji/e thirty- Jll^aJcali 
first day of Decc^nber, one thousand -^igj^t hundred /md ^^^^ ^^}^''^^ 
diirty-three, shall he issued in pur^u^^ce of the §^i4 ^ct tail becom- 
passed in tide firpt ajid second years gf thp i;ieign pf J^g ru*t**after 
William the Fourth, under which ajiy person sha-ll b^ ^^ the sistof 
judged a ban}^*upt, who at die time of issuing such fia^, or by deed to* 
at any time afterward?, before he «h^ have obtained his dispose K>f 

the 'lands of 

eerti&mte, shall be an actual tenant in tail of land^ of ^ny the bank- 

f2 
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3 & 4 w. 4, tenure, shall by deed dispose of such lands to a purchaser 

— — ■ — for valuable consideration, for the benefit of the creditors of 

purchaser. ^^^^ actual tenant in tail, and shall create by any such di»« 

position as large an estate in the lands' disposed of as the 

actual tenant in tail, if he had not become bankrupt, could 

have done under this act at the time of such disposition: 

Provided always, that if, at the time of the disposition of 

such lands, or any of them, by such commissioner as afore« 

said, there shall be a protector of the settlement by which 

the estate of such actual tenant in tail in the lands disposed 

of by such conunissioner was created, and the consent of 

such protector would have been requisite to have enabled 

the actual tenant in tail, if he had not become bankrupt, to 

havfe disposed of such lands to the full extent to which, if 

there had been no such protector, he could under this act 

have disposed of the same, and such protector shall < not 

consent to the disposition, then and in such case, the estate 

created in such lands, or any of them, by the disposition of 

such commissioner, shall be as large an estate as the actual 

tenant in tail, if he had not become bankrupt, could at the 

time of «uch disposition have created under this act in such 

lands without the consent of the protector. 

Commis- LVII. And be it further enacted, that any commissioner. 

^e^of? a,cting in the execution of any such fiat as aforesaid^ under 

tenant in which any person shall be adjudged a bankrupt, whaatlthe 

to a base ^^^ ^^ issuing such fiat, or at any time afterwards, before 

fee becom- jjg gij^U have obtained his certificate, shall be a tenant in 

mg bank- , . 

nipt, and of tail entitled to a base fee in lands of any tenure, shall by 
no^protec^ deed dispose of such lands to a purchaser for valuable con- 
tor, by deed sideration, for the benefit of the creditors of the person^ so 
of the^iands entitled as aforesaid, provided at the time of the disposition 
of thebank- there be no protector of the settlement by which the e&tate 
purchaser, tail Converted into the base fee was created; and by such 
disposition the base fee shall be enlarged into as large «n 
estate as the same could at the time of such disposition have 
been enlarged into under this act, by the person so entitled 
if he had not become bankrupt. 
As to the LVIII. And be it further enacted, That the commissioner 

consent of , , - 

the protec- acting m the execution of any such fiat as aforesaid, under 
tor in case ^hich a person being, or before obtaining his certificate be- 
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coming, an actual tenant in tail of lands of any tenure, or a 3 & 4 w. 4, 
tenant in tail entitled to a base fee in lands of any tenure, — ^' 
shall be adjudged a bankrupt^ shall, if there shall be a pro- , uptcy. " 
tector of the settlement by which the estate tail of such 
actual tenant in tail, or the estate tail converted into a base 
fee (as the case may be), was created, stand in the place of 
such actual tenant in tail, or tenant in tail so entitled as 
aforesaid, so far as regards the consent of such protector; 
and the disposition of such lands, or any of them, by such 
commissioner as aforesaid, if made with the consent of such 
protector, shall, whether such commissioner may have made 
under this act a prior disposition of the same lands without 
the consent of such protector or not, or whether a prior 
sale or conveyance of the same lands shall have been made 
or not, under the said acts of the sixth year of King George 
the Fourth, and the first and second years of King WiUiam 
the Fourth, or either of them, or any acts hereafter to be 
passed concerning bankrupts, have the same effect as such 
disposition would have had if such actual tenant in tail, or 
tenant in tail so entitled as aforesaid, had not become bank- 
rupt, and such disposition had been made by him under 
this act, with the consent of such protector; and all the 
previous clauses in this act, in regard to the consent of the 
protector to the disposition of a tenant in tail of lands not 
held by copy of court roll, and in regard to the time and 
manner of giving such consent, and in regard to the inrol- 
ment of the deed of consent, where such deed shall be dis- 
tinct from the assurance by which the disposition of the 
commissioner shall be effected, shall, except so far as the 
same may be varied by the .clause next herein-after con- 
tained, apply to every consent that may be given by virtue 
of this present clause. 

LIX. And be it further enacted, That every deed, by As to the 
which any commissioner, acting in the execution of any InChancery 
such fiat as aforesaid, shall, under this act, dispose of lands or the deed 
not held by copy of court roll, shall be void unless inrolled tion offree- 
in his Majesty's high court of Chancery within six calendar ^^^^ lands, 
months after the execution thereof; and every deed, by try on the 
which any commissioner, acting in the execution of any of'JJfj'Jeed 
such fiat as aforesaid, shall, under this act, dispose of lands of disposi- 
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8 & 4 w. 4, held by copy of court roll^ shall he entered on the court 
- rolls of the manor of which the lands may be parcel ; and 



tionotcopy- 

hold lands; if there shaS be a protector who shall consent to the dis- 
position 0£ such land^ held by copy of court roll, and he 
shall gite his consent by a distinct deed, the consent shall 
]9e void, unless the deed of consent be executed by the pro- 
tectot either on or at any tilne before the day on which the 
deed of disposition shall be executed by the ccsmnissioner ; 
and suth deed of consent shall be entered on the court 
rolls ; and it shall be imperative on the lord of every manor 
of which any lands disposed of under this act by any such 
commissioner as aforesaid may be parcel, or the steward of 
such lord, or the deputy of such steward^ to enter on the 
court rolls of the manor every deed required by this present 
»nd of the clause to be entered on the court rolls ; and he shall in- 
sent. ' dorse on every deed so entered a metnorandum, signed by 

him, testifying the entry of the same on the court rolls. 
Subsequent LX. And be it further enacted. That, if imy com- 
ment^of inissioner, acting in the execution of any such fiat as afore- 
base fees said, shall, under this act, dispose of any lands of any 
thrdisposi- ^^t^^® of which the bankrupt shall be actual tenant in tail, 
tionof the ^jid in consedueuce of there beinsf a pl-otector of the 

comniis- _ * •* 

sioner. Settlement by which the estate df such actual tenant in tail 
was created, and of his not giving his consent^ only a base 
fee shdl by siich disposition be created in such lands^ and 
if at any time afterwards during the continuance of the 
base fee there shall cease to be a protector of such settle- 
ment> theh and in such case, and immediately thereupon, 
siich base fee shdll be enlarged into the same estate into 
Which the same could have been enlarged under this act, if, 
at the time of the disposition by such commissioner as 
aforesaid, there had been no such protector. 
EnUrte. LXL Atid be it further euacted. That, if k tenant in 
base fees "^^^^ entitled to a base-fee in lands of any tenure shall be 
subsequent adjudged a bankiiipt, at the time when there shiall be h 
or convey- protfectot of the settlcmetit by which the estate tail con- 
ante of the terted into the bdse fee was created, and if such lands 
tite Bank- shall be sold or conveyed under the said acts of the sixth 
rtjpi Aets. y^^j. ^f j^jjjg QQQYgQ tiie Fourth, and the first and second 

years of KiUj^ William the Fourth, or either of them, or 
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any oiber acts hereafter to be passed concerning bankrupts^ 3 & 4 w. 4, 
and if at any time afterwards during the continuance of the ^' *^' — 
base fee in such lands there shall cease to be a protector of 
such settlement, then and in such case, and immediately 
. thereupon, the base fee in such lands shall be enlarged into 
the same estate into which the same could have been en- 
larged under this act, if at the time of the adjudication of 
such bankruptcy there had been no such protector, and 
the commissioner, acting in the execution of the fiat under 
which thQ tenant in tail so entitled shall have been ad- 
judged a bankrupt, had disposed of such lands under this 
act« 

LXII* Provided always, and he it further enacted. That, A voidable 
where an actual tenant in tail of lands of any tenure,, or a ed^n^fo^ur 
tenant in tail entitled to a base fee in lands of any tenure, of a pur- 

cii&s£F bv an 

shall have already created or shall hereafter create in such actual te* 
lands, or any of them, a voidable estate in favour of a pur- "*"' *"? ^*^ 

, becoming 

chaser for valuable consideration, and such actual tenant in bankrupt,or 
tail, or tenant in tail so entitled as aforesaid, shall be ad- ^J!tn^^^ 

' 'in tail en- 

judged s^ bankrupt under any such fiat as aforesaid, and titled to a 

the commissioner acting in the execution of such fiat shall coming 

make any disposition under this act of the lands in which bankrupt, 

such voidable estate shall be created, or any of them, then by the dis* 

and in such case, if there shall be no protector of the set- fh"^**".**^ 

tlement by which the estate tail of the actual tenant in tail, missioner, if 

or the estate tail converted into a base fee, as the case may "r being^^' 

be, was created, or being such protector he shall consent ^V^^ ^^^ 

to. the disposition by such commissioner as aforesaid, whe- or on thpn 

ther such commissioner may have made under this act a^^^^^^^^ 

, . *^ a protector j 

previous disposition of such lands or not, or whether a prior but not 
sale or conveyance of the sapae lands shall have been made pj^chl^* 
or not under the said acts of the sixth year of King George without no- 
the Fourth and the first aqd second years of King William 
the Fourth, or either of thepi> or any other acts hereafter 
to be passed concerning bankrupts, the disposition by such 
commissioner shall have the effect of confirming such void- 
able estate in the lands thereby disposed of to its full extent 
as against all persons except those whose rights are saved 
by this act ; and if at the time of the disposition by such 
ccmmu9sioner> in the case of an actual tenant in tail, there 
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3 & 4 w. 4, shall be a protector^ and such protector shall not consent 
— - — ■ — to the disposition by such commissioner, and such actual 



tenant in tail^ if he had not been adjudged a bankrupt, 
would not without such consent have been capable under 
this act of confirming the voidable estate to its full extent, 
then and in such case such disposition shall have the effect 
of confirming such voidable estate so far as such actual 
tenant in tail, if he had not been adjudged a bankrupt, could 
at the time of such disposition have been capable under this 
act of confirming the same without such consent ; and if at 
any time after the disposition of such lands by such com- 
missioner, and while only a base fee shall be subsisting in 
auch lands, there shall cease to be a protector of such set- 
tlement, and such protector shall not have consented to the 
disposition by such commissioner, then and in such case 
Buch voidable estate, so far as the same may not have been 
previously confirmed, shall be confirmed to its full extent as 
against all persons except those whose rights are saved by 
this act : Provided always, that if the disposition by any 
such commissioner as aforesaid shall be made to a purchaser 
for valuable consideration, who shall not have express notice 
of the voidable estate, then and in such case the voidable 
estate shall not be confirmed against such purchaser and 
the persons claiming under hhn. 
Acts of a LXIII. And be it further enacted. That all acts and 

^nS ^eeds done and executed by a tenant in tail of lands, of any 
tail void tenure, who shall be adjudged a bankrupt under any such 
disposition^ ^^^ AS aforcsaid^ and which shall affect such lands or any 
under this ^f them, and which, if he had been seised of or entitled to 

act by the , 

commis- Bucli lands in fee simple absolute, would have been void 
sioner. against the assignees of the bankrupt's estate, and all per- 
sons claiming under them, shall be void against any disposi- 
tion which may be made of such lands imder this act by 
duch commissioner as aforesaid. 
Subject to LXjy. Provided always, and be it further enacted, 
g^vcn^to^the 1*^**» subject and without prejudice to the powers of dis- 
commis- position given by this act to the commissioner acting in the 
tothe%8tete execution of any such fiat as aforesaid, under which a person 
in the as- being, or before obtaining his certificate becoming, an actual 

signeeSi a ••ini-in ••! 

bankrupt tenant m tail of lands of any tenure, or a tenant m tail en* 
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titled to a base fee in lands of any tenure shall be adjudged 3 & 4 w. 4, 
a bankrupt^ and also subject and without prejudice to the — ^^-^i — 
estate in such lands which may be vested in the assignees ghaiTrete^ 
of the bankrupt's estate^ and also subject and without pre- his powers 
judice to the rights of all persons claiming under the said ^on/^*" 
assignees in respect of such lands or any of them^ such actual 
tenant in tail, or tenant in tail so entitled as aforesaid^ shall 
have the same powers of disposition under this act in regard 
to such lands as he would have had if he had not become 
bankrupt. 

LXV. And be it further enacted, That any disposition The dispo- 
under this act of lands of any tenure by any commissioner Ji,e**coin^ 
acting in the execution of any such fiat as aforesaid, imder "^"jj**^®' , 
which a person being, or before obtaining his certificate be- of a bank- 
coming, an actual tenant in tail of such lands, or a tenant in [^^^\^g^"n 
tail entitled to a base fee in such lands, shall be adjudged a if the bank- 
bankrupt, shall, although the bankrupt be dead at the time ^^ y^^^^ 
of the disposition, be in the following cases as valid and »» ^^^ <»*«» 
effectual as the same would have been, and have the same tioned the 

operation under this act as the same would have had, if the sa*"*®?®/*- 
* 1 / 1 • ****** ■* ** "® 

bankrupt were alive; (that is to say) in case, at the time of were alive. 

the bankrupt's decease, there shall be no protector of the 

settlement by which the estate tail of the actual tenant in 

tail, or the estate tail converted into a base fee, as the case 

may be, was created; or in case the bankrupt had been an 

actual tenant in tail of such lands, and there shaU, at the 

time of the disposition, be any issue inheritable to the estate 

tail of the bankrupt in such lands, and either no protector 

of the settlement by which the estate tail was created, or a 

protector of such settlement, who, in the manner required 

by this act, shall consent to the disposition, or a protector 

of such settlement who shall not consent to the disposition; 

or in case the bankrupt had been a tenant in tail entitled 

to a base fee in such lands, and there shall at the time of 

the disposition be any issue, who, if^he base fee had not 

been created, would have been actual tenant in tail of such 

lands, and either no protector of the settlement by which 

the estate tail converted into a base fee was created, or a 

protector of such settlement, who, in the manner required by 

this act, shall consent to the disposition. 
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3 & 4 w. 4, LX VI. And be it further enacted. That every disposi- 

: — tidn, which under this act may be made by any commissioner 

poMtioD by acting in the execution of any such fiat as aforesaid^ of 
Uie com- lands held by copy of court roll, shall, in every case in which 
of copyhold the estate of the bankrupt in such lands shall not be merely 
the*estete '* *** estate in equity, operate in the same manner as if such 
shall not be lands had, for the same estate which shall have been acquired 
have the' ° by the disposition by such commissioner as aforesaid, been 
same opera- duly surrendered into the hands of the lord of the manor of 

tion as a / 

surrender; which they may be parcel, to the use of the person to whom 
son to* ^'" ^^ same shall have been disposed of by such commis3k)iier; 
whom such and the person, to whom the lands shall have been so dis- 
have been ' poscd of by such Commissioner, may claim to be admitted 
disposed of . ^nant of such lands, to hold the same by the ancient rents, 

may claim . . 1 . 

to be ad- customs, and services^ in the same manner as if such lands 
wryinff°he ^*^ ^^^ duly surrendered to his use into the handa of the 
fines, &c lord of the manor of which such lands may b^ parcel^ and 
shall, upon being admitted tenant of such lands, tQ hold the 
same as aforesaid, pay the fines, fees, and other dues which 
eould have been lawfully demanded upon such iidmittance, 
if such lands had, for the same estate which shall have been 
acquired by the disposition by such commissioner as afore- 
said, passed by surrender into the hands of the lordj to the 
use of the person so admitted. 
Assignees LXVII. And be it further enacted, That the rents and 
to recover pyojSts of any lands, of which any commissioner acting in the 
lands of a €tecution of any such fiat as aforesaid hath power to make 
^wMchOie disposition under this act, shall in the mean time» und until 
commis- euch disposition shall be made> or until it shall be ascer^ 
power to tained that such disposition shall not be required for the 
make dis- benefit of the creditors of the person adjudged bankrupt 
to enforce Under the fiat, be received by the assignees of the esta^ of 
aslf^mu the bankrupt, for the benefit of his creditors; and the as- 
tied to the stgnees may proceed by action of debt for the recovery of 
Thi7ciau'se ^^^h rents and {^ofits, or may distrain for the some upon 
to apply to the lands subject to the payment thereo'f^ and, in case any > 

all copyhold . _ '' t n 1 1 1 /» 1 • t t 

lands; but action of tTespass shall be brought torttaking any such dis- 
lands^'oni'^ tress, may plead thereto the general issue, and give this act 
to such as or other special matter in evidence, and also^ in case any 
jionCT^may" ^^^^ distress shall be replevied, shall have power to avow 
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or make cognisance, generally in such manner and form as 3 & 4 w. 4, 
any landlord may now do by virtue of the statute made in ^^^'' 
the eleventh year of the reign of his Majesty King George aftwthc*^ 
the Second) intituled '^ An Act for the more effectual secur- bankrupt's 
ing the payment of rents^ and preventing frauds by tenants," 11^0. 2, c. 
or by any other law or statute now in force, or hereafter to ^^» 
be made> for the more effectually recovering of rent in ar- 
rear; and such assignees, and their bailiffs, agents, and ser- 
vants, shall also have all such and the same remedies, pow- 
ers, privileges, and advantages of pleading, avowing, and 
making cognizance, and be entitled to the same costs and 
damages, and the same remedies for the recovery thereof, 
as landlords, their bailiffs, agents, and servants, are now or 
hereafter may be by law entitled to have when rent is in 
arrear; and such assignees shall also have the same power 
and authority of enforcing the observance of all covenants, 
conditions, and agreements, in respect of the lands of which 
such commissioner as aforesaid bath the power of disposi- 
tion under this act, and in respect of the rents and profits 
thereof, and of entry into and upon the same lands, for the 
nonobservance of any such covenant, condition, and agree- 
ment, and of expelling and amoving therefrom the tenants 
or other occupiers thereof, and thereby determining and 
putting an end to the estate of the persons who shall not 
have observed such covenants, conditions, and agreements, 
as the bankrupt would have had in case he had not been 
adjudged a bankrupt: Provided always, that this clause 
shall apply to all lands held by copy of court roll, but shall 
only apply to those lands of any other tenure which any 
commissioner acting in the execution of any such fiat as 
aforesaid may have power to dispose of under this act after 
the bankrupt's decease. 

LXVIII. And be it further enacted, That all the provi- All the pro- 
sions in this act contained for the benefit of the creditors of the act in 
persons who under such fiats as aforesaid shall be adjudged 5«8*'^ ^ 
bankrupts afler the thirty-first day of December, one thou- shall apply 
sand eight hundred and thirty-three, and for the confirma- {^Jj^*}^ 
tion in consequence of bankruptcy of voidable estates ere- Ireland. 
ated by them, shall extend and apply to the lands of any 
tenure in Ireland of such persons, as fully and effectually 
as if this act had throughout extended to \axvd& of «.w^ 
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tenure in Ireland; saving alwaysthe rrghte of'ftie'Kiflg's 
most excellent Majesty, his heirs and successors, to' any re-' 
version or remainder in the crown in lands in Ireland. 

LXIX. Provided always, and be it flirther enacted, That, 
in all cases of bankruptcy, every deed of disposition under 
this act of lands in Ireland by any commissioner acting* in 
the execution of any such fiat as aforesaid, and abo every 
deed by which the protector of a settlement of lands in Ire- 
land shall consent, shall be inrolled in his Mqesty^s High 
Court of Chancery in Ireland within six calendar months 
after the execution thereof, and not in his Majesty's high 
court of Chancery in England. 

LXX^ And be it further enacted (/), That, after the 
thirty-first day of December, one thousand eight hundred 
and thirty-three, an act passed in the seventh year of the reign 



ify Suections 40^42. Money directed 
to be laid out in the purchase of land 
is considered by a court of equity as 
conrerted into real estate; formerly, a 
person who would have been entitled to 
the land if purchased as tenant in taU) 
was enabled by a court of equity to re- 
ceive the money, if he could have ac- 
quired the fee by a fine, but not if a re- 
covery would have been requisite, in 
which case it was necessary to purchase 
land, in order to suffer a recovery. This 
inconvenience was removed by two 
successive acts of the legislature; the 
latter of which, 7 Geo. 4, c. 45, re- 
pealing the former, 39 & 40 Geo. 3, 
c. 56, provided relief, by a sununary 
proceeding in the court of Chancery, 
for the several eases in which parties 
entitled to money so circumstanced, 
could by fine or recovery have acquired 
dominion over the land if purchased. 
Upon this state of the law the com- 
missioners make the following obser- 
vations, upon which the enactments in 
the text are grounded — " We recom- 
mend that the 39 & 40 Geo. 3, c. 56, 
and 7 Geo. 4, c. 45, should be re- 
pealed, and that the substitute for 
fines and recoveries should be made 
applicable to money to be laid out in 



land to be entailed. For we can aee 
no reason why money so circa9istanced 
should not be unfettered by the same 
process as the land itself would be if 
purchased. Fines and reooveries eo«ld 
not, from their nature, be made to ap- 
ply to money, and consequently an 
application to the court of Chancery 
was the expensive expedient resolted 
to; but the same objection does not 
apply to the substitute. When by 
means of the substitute the money is 
discharged firom the entail and remain- 
ders, or, as may sometimes happen, 
from an entail only, the traiteea will, 
if the money should be discharged 
from all interests and charges subse- 
quent to the entail, and there should 
be none such subsisting, either upon 
the interest in tail or pnoi thereto, 
pay it over immediately to the person 
barring the entail, and will, if there 
should be any interests and charges 
stiU subsisting, hold it in trust for' the 
person barring tbe^entail, and the per* 
sons entitled to such interest and 
charges. If the money should be in 
court, it maybe paid upon applickfUon 
to the court, on producing evidenee 
that the person barring the entail is 
entitled to receive it." 
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of hig late Majesty King George the Fourth^ intituled '' Ah s & 4 w.4^ 
Act for repealing an act passed in the thirty<«>ninth and for** — ^^^ — 
tieth years of the reign of his late Majesty King George the proceedings 
Third^i iatituled 'An Act for the relief of persons entitled to commAnq^.^ r 
entailed estates to be purchased with trust monies/ and: foirj^ 4^4^, 'j| 
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making further provi^on in lieu thereof," shall be and the* 
same is hereby repealed, except as to such proceedings^ 
und0r the act hereby repealed as shall have been Cobh ' ' ' ' 
mencsed before the first day of January, one thousand eight ' :.> ?mi » 
hundred and thirty-four, and which may be continued tm^ ^ ' ' 

der i)ie authority and according to the provisions of the 
act hereby repealed : Provided always, that the act repealed S9 & 40 
by the #aid act of the seventh year of the reign of hi^ -late ^^^q^'^^* 
Maj^ty King George the Fourth shall not be revived^ « jitevivfetf;' ^'* 
LtXXL And be it further enacted. That lands, tOfbeiThepttvM 
sold, whether freehold or leasehold, or of any other tenure, JJJjJhJ^'JJ^n 
where the money arising from the sale thereof shall be i^ub- variations, 
ject to be invested in the purchase of lands to be settled, ^n^'ofany 
so that any person, if the lands were purchased, would have tenure to be 
an estate tail therein, and also money subject to be invested the pur- 
in the purchase of lands to be settled, so that any person, *^?^™°j^. 
if the lands were purchased, would have an estate tail there- ject to be 
in, shall, for all the purposes of this act, be treated as the ^e^ur- '" 
lands to be purchased, and be considered subject to the<^^^^<>^ 

111 1 1 "I 11.^ • lands to b« 

same estates as the lands to be purchased would, if pur* entaUed, 
chased, have been actually subject to ; and all the previous *°^ ^^f'^ 
clauses in this act, so far as circumstances will admit, shall, subject to 
in the case of the lands to be sold as aforesaid being either ini^e man- 
freehold or leasehold, or of any other tenure, except copy »«'• 
of court roll, apply to such lands in the same manner as if 
the lands to be purchased vnth the money to arise &om the 
sale thereof were directed to be freehold, and were actually 
purchased and settled; and shall, in the case of the lands 
to be sold as aforesaid being held by copy of court roll, 
apply to such lands in the same manner as if the lands 
to be purchased with the money to arise from the sale 
thereof were directed to be copyhold, and were actually 
purchased and settled; and shall in the case of money 
subject to be invested in the purchase of lands to be so set- 
tled as aforesaid, apply to such money in the same manner 
as if such money were directed to be laid out in the pur- 
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3 & 4 w. 4, chase of freehold lands, and such lands were actually pttr* 
— ^^J^ — chased and settled; save and except that in ev^ry case, 
where under this clause a disposition shall ha to ba made of 
leasehold lands for years absolute or determuid-ble, so cir- 
cumstanced as aforesaid) or of money so circupnstanced as 
aforesaid, such leasehold lands or money shall^ a^ to the 
person in whose flavour or for whojse benefit the disposition 
is to be made, be treated as personal estate, and» ei^cept in 
case of bankruptcy, the assurance by which the liispositioii 
of such leasehold lands or money shall be effected shall be 
an assignment by deed, which shall hare no operation 
under this act unless inrolled in his Majesty '« high court 
of Chancery within six calendar months after the execution 
thereof; and in every case of bankruptcy the disposition of 
such leasehold lands or money shall foe made by tbe com- 
missioner, and completed by inrolment, in the same manner 
as herein-before required in regard to lands not held by 
copy of court roll. 
Lands of LXXII. And be it further enacted. That, so fax as re- 
Tn Ireland, gards any person adjudged a bankrupt nifider aay siw^ fiat 
to be told, as aforesaid, the provisions of the clause lastly herein-before 
purchase Contained shall, for the benefit of the creditors of the bank- 
"ub'Tet to be ^^P^> ^PP^y *^ lands in Ireland to be sold, whether freehold 
Invested in or lea&ehold, or of any other tenure, where the m^ney awmg 
chMe^of f^o^^a 3^ sale thereof shaU be subject to be invested i^ the 
lan^s tote purchase of lands to be settled, so thai the baidunipt, if the 
andifioiiey lands were purchased, would have an estate tafl therein, 
""^^i**f ^^ *^^ *^ money under the control of any court of equity 
court of in Ireland, or of or to which any individuails as itrusl^es saay 
irdand** he posscssed or entitled in Ireland, And which shall be sub- 
subject to ject to be invested in the purchase of lands to foe setdefl, so 
in like man- ^^at the foaukrupt, if the lands were pturdhaaed, would haive 
ner, to be an estate tail therein, as fully and effectually as if this act 
tbis act in had throughout extended to Ireland : Provided always, that 
baifkru^tcy ^^^U deed to foe executedfoy any commissioner or protector, 
in pursuance of this clause, in regard to lands in Ireland, to 
foe so sold as aforesaid, shall be inrolled in his Majesty's 
high court of Chancery in Ireland, within six cale^4#i^ 
months after the execution thereof; but every deed to be 
executed foy any commissioner or protector, in pursuance of 
this clause, in regard to money subject to be invested in the 
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putchafie of lands to be so settled as aforesaid, shall be in- 3 & 4 w. 4, 
rolled in his Majesty's high court of Chancery in England, °- ^^' 
within six calendar months after the eixecution thereof, and 
not in his Majesty's high court of Chancery in Ireland; 
saving always the rights of the King's most excellent Ma- 
jesty, his heirs and successors, to any reversion or remain- 
der in the crown in lands in Ireland to be sold. 

LXXIII. And be it further enacted, That any rule or As to deeds 
practice requiring deeds to be acknowledged before inrol- ^^^leJ" 
ment shall not apply to any deed by this act required to be f d before 
inroDed in his Majesty's high court of Chancery in England "^^" * 
or Ireland. 

LXXIV. And be it further enacted, That every deed Every deed 
required to be inrolled in his Majesty's high court of Chan- edX wWcii 
eery in England or Ireland, by which lands, or money sub- lands or 
ject to be invested in the purchase of lands, shall be dis- hi**°^pj,sed 
posed of under this act, shall, when inrolled as required by of under this 
this act, operate and take effect in the same manner as it effect as if 
would have done if the inrolment thereof had not been re- ***'o*"«°^ 

not requir- 

quired, except that every such deed shall be void against ed. 
any person claiming the lands or money thereby disposed of, 
or any part thereof, for valuable consideration, under any 
subsequent deed duly inrolled under this act, if such sub- 
sequent deed shall be first inrolled. 

LXXV. And be it further enacted. That it shall be law- The court 
fill for bis Majesty's high court of Chancery in England, as °„f ^",^7 
to deeds to be inrolled in England under this act, and for the fees to 
his Majesty*s high court of Chancery in Ireland, as to deeds tiie'^nroi-*^ 
to be inrolled in Ireland under this act, from time to time to "®"' °^ 
make such orders as the court shall think fit, touching the 
amount of the fees and charges to be paid for the inrolment of 
such deeds, and to be paid for searches for such deeds in 
the office of inrolments, and to be paid for copies of the 
inrolments of deeds under this act, wl^ere such copies are 
examined with the inrolments, and signed by the proper 
officer having the custody of such inrohnents. 

LXXVI. And be it further enacted. That it shall be law- The court 
M for his Majesty's court of Common Pleas, at West- pje^ToT 
minster, from time to time, to ma:ke such orders as the guiate the 
court shall think fit, touching the amount of the fees and tries on 
charges to be paid for the entries of deeds by this act re- court-roiu 
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3 &4 w, 4, quired to be entered on the court rolls of manors, and for 
- the indorsements thereon, and for taking the consents of 
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and in- 

donements the protcctors of settlements of lands held by copy of court 
andfortSL- ^^'^* where such consents shall not be given by deed, and 
ing con- for taking surrenders by which dispositions shall be mitde 
' ' under this act by tenants in tail of lands held by copy of 
court roll, and for entries of such surrenders, or the me- 
morandums thereof on the court rolls. <4 v 
A married LXXVII. And be it further enacted, (m) That, afte^ the 



(m) As before this act married wo- 
men could only have conveyed their 
interests in real -estate by means of a 
fine or recovery, and as by this act 
fines and recoveries are abolished, it 
became necessary to provide a new 
mode of alienating such interests, 
which is accordingly done in this and 
the following sections to 72 inclusive. 
With regard to this part of the subject 
the conmiissionersmake the following 
observations: — 

** With regard to the alienation 
by a married woman of her real estate, 
the only utility of the fine appears to 
consist in its providing for her sepa- 
rate examination, and placing this ex- 
amination under the superintendence 
of a court of justice, so as to avoid all 
future question as to the fact of the ex- 
amination having been properly taken. 

" As this examination affords, un- 
doubtedly, some protection (though 
perhaps, in many cases, an insufficient 
one), and it appears to be the only 
protection which can be afforded with- 
out imposing too great a restraint on 
alienation, we think that very nearly 
the same mode of examination should 
be continued, although we do not 
think that a fine is necessary for the 
purpose. 

** What we propose is, tiiat standing 
commissioners shall be appointed for 
each county by the Chief Justice of 
the Common Pleas; and that a mar- 
ried woman shall, upon a private ex- 
amination, as to her free consent, by 
one of the judges, a master in chan- 



cery, or any two of the commiasioners 
to be so appointed, be allowed, with 
the concurrence of her husband, to 
dispose of her real estate by deed, as 
if she were feme sole. The deed by 
which the disposition is made will 
have indorsed upon it, by the judge, 
master in chancery, or comimssidfters, 
a certificate of the fiict of the ex- 
amination having taken place; a cor- 
responding certificate, identifying the 
deed, will be transmitted to the proper 
office of the court of Common IHeas, 
accompanied by such an affidavit as 
that court may require; the officer, 
on ascertaining their authenticity and 
regularity, will inrol the certificate 
and file the affidavit; and thus th6 
proceeding will be complete. An 
office copy of the inrolled certificate, 
which will accompany the deed, will 
furnish the evidence of its reg^arity. 
When a married woman is abroad, 
and in some other cases, a special 
commission from the court of Com- 
mou Pleas to take her examination 
may issue as at present 

" It appears to us, that by these 
means all that is now accomplished 
by a fine will be equally well accom- 
plished, and in a more simple mamier. 

" Our reason for requiring the inrol- 
ment of the certificate is, that by thes6 
means the examination will be still 
under the superintendence of the 
court, and the sanction of the court 
being given to each examination, any 
future question, as to its having been 
properly taken, will be prevented. We 
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thirty'^rst day of December, one thousand eight hundred 3 & 4 w. 4, 
and thirty-three, it shall be lawful for every married woman, 



woman. 



in evcfry case, except that of being tenant in tail, for which with her 
provision is already made by this act, by deed to dispose o{J^^^^ * 
lands of any tenure, and money subject to be invested in ^^^^^e, to 
the purchase of lands, and also to dispose of, release, sur- unds and 
render, or extinguish any estate which she alone, or she and j^^ "tobe**** 
her husband in her right, may have in any lands of any invested in 
tenure, or in any such money as aforesaid, and also to re- chase^of 
lease or extinguish any power which may be vested in, or ^*"*> *"* 

^ - "^ * . "^ of any estate 

Hmited or reserved to her in regard to any lands of any therein; 
tenure, or any such money as aforesaid, or in regard to ^"^^^^'^JJ^" 
any estate in any lands of any tenure, or in any such extinguish 
money as aforesaid, as fully and effectually as she could a feioesc^. 
do if she wefre a feme sole; save and except that no such Not to ex- 
disposition, release, surrender, or extinguishment, shall be ^^^^,^ 
valid and effectual, unless the husband concur in the deed in certain 
by which the same shall be effected, nor unless the deed be *^**^* 
acknowledged by her as hereinafter directed: provided 
always, that this act shall not extend to lands held by copy 
of court roll, of or to which a married woman, or she and 
her husband in her right, may be seised or entitled for an 
estate dst law, in any case in which any of the objects to be 
effected by this clause could, before the passing of this act, 
have been effected by her, in concurrence with her hus- 
band, by surrender into the hands of the lord of the manor 
of which the lands may be parcel. 

LXXVIII. Provided always, and be it further enacted, Powers of 



propose, thdt the court shall still have 
the power which it now has of making 
orders with respect tp the mode of 
taking the examination, in order that 
Booh pzovisiona may, ficom time to 
time, be made as experience may 
suggest. It will be the duty of the 
officer, in each instance, to see that 
these orders have been complied with, 
before he inrolls the certificate. If 
any doubt arises, special application 
will be made to the court. 

As the sanction of the court will be 
thus given by the inrolment of the cer- 



tificate, we think that the iftrolment 
should be essential to the validity of 
the transaction; at the same time, we 
think, that, when the deed has been 
pr(^erly executed and acknowledged, 
it should be considered as complete^ 
subject to the condition of the certifi- 
cate being afterwards duly inrolled, and 
that the deed should, therefore, take 
effect from tlie time of its execution 
and acknowledgment, and not from 
the time of the certificate being in- 
rolled. — 1st Rep. p. 18, 
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3 & 4 w. 4, That the powers of disposition given to a married wcotan by 
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. , this act shaU not interfere with any power which, iildepen- 
given to a dently of this act, may be vested m or limited or reserved 
m^by thi*8 *^ ^^^' ®^ ^^ *^ prevent her from exercising such power ii 
act not to in- any case, except so far as by any disposition made by her 
a*ny other under this act she may be prevented from so doing in conse- 
powers. quence of such power having been suspended or extin- 
guished by iiuch disposition. 
Every deed LXXIX. And be it further enacted, That every deed to 
by a mar- jj^ executed by a married woman for any of the purposes of 

ried woman, •' t i . i i 

notexecuted this act, except such as may be executed by her m the cha- 

protector to ^^^^^ of protector, for the sole purpose of giving her ccm- 

be acknow- sent to the disposition of a tenant in tail, shall, upon hertcx- 

her^fore a ecuting the same, or afterwards, be produced and acknow- 

judge, &c. ledged by her as her act and deed before a judge of one of 

the superior courts at Westminster, or a master in Chancery, 

or before two of the perpetual commissioners, or two special 

commissioners, to be respectively appointed as hereinafter 

provided. 

The judge, LXXX. And be it further enacted. That such judge, 

«^*^- !>^^'^ master in Chancery, or commissioners as aforesaid, before 

receiving •'* ' ^ 

such ac- he or they shall receive the acknowledgment by any married 
men^ to^'x- woman of any deed by which any disposition, release, sur- 
amine her render, or extinguishment shall be made by her under this 
her hus- ^t, shall examine her, apart from her husband, touching 
band. jj^j. knowledge of such deed, and shall ascertain w}iedier 

she freely and voluntarily consents to such deed, and, unless 
she freely and voluntarily consent to such deed» shaH Hot 
permit her to acknowledge the same; and, in such case such 
deed shall, so far as relates to the execution thereof by such 
married woman, be void. 
As to the LXXXI. And be it further enacted. That, for the p^r- 
ment ofperw P^^^ ^^ providing Convenient means of taking acknowl^dg- 
petuai com- ments by married women of the deeds to be executed by 
for each them as aforesaid, the Lord Chief Justice of the court' of 
plaw^and ^^"^™on Plcas at Westminster shall from time to time -ap- 
the making point such proper pcrsous as he shall think fit, for every 
keeping of county, riding, division, soke, or place for which there 
the lists of may be a clerk of the peace, to be perpetual commissipners 
sioners, and ^^^ taking such acknowledgments, and such commissioners 
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shall be removable by and at the pleasure of the said Lord 3 & 4 w. 4, 
Chief Justice; and lists of the names of such commissioners the^dctivery 
for the time being, with the names of their places of resi- of copies. 
dence, and the counties, ridings, divisions, sokes, or places 
for which they shall |be respectively appointed to act, shall 
from time to time be made out and be kept by the officer of 
the court of Common Pleas at Westminster, with whom the 
certificates of the acknowledgments by married women are 
to be lodged as] hereinafter mentioned; and such officer 
shall from time to time transmit, without fee or reward, to 
the clerk of the peace for each county, riding, division, soke, 
or place, or his deputy, a copy of the list to be so from time 
to time made out for that county, riding, division, soke, or 
place, and such officer shall deliver a copy, signed by him, 
of the list for the time being for any county, riding, division, 
soke, or place, to any person Applying for the same; and 
the clerk of the peace for each county, riding, division, soke, 
or place, or his deputy, shall deliver a copy, signed by him, 
of the list last transmitted to him as aforesaid to any person 
applying for the same. 

LXXXII. Provided always, and be it further enacted. Power of 
That anv person appointed commissioner for any particular P^»'P«*""j 

"^^^ ... , , , commission- 

county, riding, division, soke, or place, shall be competent ers not con- 
to take the acknowledgment of any married woman where- particSar"^ 
soever she may reside, and wheresoever the lands or money place. 
in respect of which the acknowledgment is to be taken 
maybe. 

LXXXIII. And be it further enacted. That, in those If, from 
cases where, by reason of residence beyond seas, or ill- yonl seas, 
health, or any other sufficient cause, any married woman ^c. a mar- 
shall be prevented from making the acknowledgment re- be pre- 
quired by this act before a judge or a master in Chancery, ^^"^?** ^^^ 
or any of the perpetual commissioners to be appointed as acknow- 
aforesaid, it shall be lawful for the court of Common Pleas i^tdlJfcom- 
at Westminster, or any judge of that court, to issue a com- missioners 
mission specially appointing any persons therein named to p^ointedf 
commissioners to take the acknowledgment by any married 
woman to be therein named of any such deed as aforesaid : 
Provided always, that every such commission shall be made 

q2 
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S&4 W.4, returnable within such time^ to be therein expressed, asi the 
— ^ — ■ — sraid court or judge shall think fit. 

When a LXXXIV. And be it further enacted, That, when a 

mairr*haiii°" "carried woman shall acknowledge any such deed as afore- 
acknow- said, the judge, master in Chancery, or commissioners taking 
the person ' such acknowledgment' shall sign a Memoranduniy to be ia« 
taking the dorsed ou or written at the foot or in themarain of such 

acknow- ^ ^ 

ledgment to deed, which memorandum, subject to any alteration which 

TOorandum ^^J ^'^"* *^°^® *^ *™® ^® directed by the court of Common 
to the effect Pleas, shall be to the following effect ; indeiicei, . - . 

here men— 

tioned, • ^' This deed, marked [here add some letter or other mark, 
for the purpose of identification], was this day produced 
before me [or us] and acknowledged by * therein 

named to be her act and deed ; previous to which acknow- 
ledgment the said was examined by me [or us], 
separately and apart from her husband, touching her know^ 
ledge of the contents of the said deed and her cotisent 
thereto, and declared the same to be freely and voluntarily 
executed by her." ' ' '^ ' ; 
and also And the same judge, master in Chancery^ ov coimnifi-4 
fi^e^o?the ^loners shall also sign a certificate of the taking, of such 
taking of acknowledgment, to be written or engrossed on a separate 
knowiedg- piece of parchment} which certificate, subject to aayr^al- 
c»!ct* here^ tCTation which may from time to time be directed by the 
mentioned, court of Common Pleas, shall be to the following effect; 
videlicet, ' 

" These are to certify, That, on the day 

of ^ in the year one thousand eight husdred 

and , before me the undersigned Sir NioolaB 

Conyngham Tindal, Lord Chief Justice of the . court of 
Common Pleas at Westminster, [or before me Sir James 
Parke> Knight, one of the justices of the court of King's 
Bench at Westminster ; or before me the undersigned James 
William Farrer, one of the masters in ordinary . of Tthe 
court of Chancery ; or before us A. B* m ♦•^ ;and 

C. D. two of the perpetual commissiohers 

appointed for the for taking the acknbw- 

lodgments of deeds by married women, pursuant to '■ an 
act passed in the year of the reign of his 
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Majesty King William the Fourth^ intituled an Act [insert 3 & 4 w. 4 
ike title of this act]; or before, us the undersigned A. B. — - — ■ — 

and C. D. , two of the commissioners 

specially appointed pursuant to ah act passed in the 
year of the reign of his Majesty King William the Fourth^ 
intituled an Act [insert the title of this act]^ for taking the 
Acknowledgment of any Deed by , the wife 

of appeared personally , the wife 

of . , and produced a certain indenture^ marked 

[here add the mark]^ bearing date the day of 

' * and made between [insert the names of the 

parties] f and acknowledged the same to be her act and 
deed : And I [or we] do hereby certify, that the said 

was^ at the time of her acknowledging the said 
deedi of full age and competent understanding, and that 
she was examined by me [or us], apart from her husband, 
touching her knowledge of the contents of the said deed, 
and that she freely and voluntarily consented to the same." 

LXXXy. And be it further enacted^ That every such Certi6cate, 
certificate as aforesaid of the taking of an acknowledgment JU^erfMng 
by a married woman of any such deed as aforesaid, together ^^^ ^">^ ^^ 
with an aflSdavit by some person verifying the same, and the with some 
signature thereof by the party by whom the same shall pur- ^^^^ ^ - 
port to be signed, shall be lodged with some officer of the Common 
coutt of Common Pleas at Westminster, to be appointed as .hSTcaiMe 
herein-after mentioned; and such officer shall examine the the same to 
ceirtificate^ and see that it is. duly signed, either by some record in 
judge or master in Chancery, or by two commissioners ap- ^* ^^^ 
pointed pursuant to this act^ and duly verified by affidavit 
as aforesaid, and shall also see that.it contains, such state- 
ment) of particulars as to the consent of the married woman, 
as shall from time to time be required in that behalf; and, if 
all the requisites in this act in regard to tlie certificate shall 
have been complied with, then such officer shall cause the 
said certificate, and the affidavit, to be filed of record in the 
said court of Common Pleas. 

LXXXVI. And be it further enacted, That, when the On filing 
•certificate of the acknowlegment of a deed by a married the deed, by 
woman shall be so filed of record as aforesaid, the deed so '•l?^®! *® 

. , takeefi^ 

acknowledged shall, so far as regards the disposition, re- from time 
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^ ^ ^'^' *' Ic^^se, surrender, or extinguishment, thereby inade fa^ any 
—\ — '— married woman whose acknowledfinment shall be -so' certified 

of acknow- ^ ° 

ledgmeut. conceming any lands or money comprised in such deedv take 
effect from the time of its being acknowledged, and tlfia^BSiib- 
sequent filing of such certificate as aforesaid shall have ref- 
lation to such acknowledgment. ' f ' 
The officer LXXXVII. And be it further enacted, That the ofiicer 
the cwtifi™ ^^ ^^^ court of Common Pleas with whom such certificates 
cates are as aforesaid shall be lodged, shall make and keep an index 
make an ^^ ^^^ same, and such index shall contain the names of the 
index of the married women and their husbands alphabetically arranged, 
and the dates of such certificates, and of the deeds to which 
the same shall respectively relate, and such other particu- 
lars as shall be found convenient; and every such certificate 
shall be entered in the index as soon as may be after such 
certificate shall have been filed. 
Officer to LXXXVIII. And be it further enacted, That, after the 
copy ofcer- fiMng of any such certificate as aforesaid, the ofiicer with 
^h^h^l!*^' whom the certificate shall be lodged, shall at any time deli- 
be evidence, ver a copy, signed by him, of any such certificate to any 
person applying for such copy; and every such copy shall 
be received as evidence of the acknowledgment of the deed 
to which such certificate shall refer. * • 
Chief Jus- LXXXIX. And be it further enacted, That the Lord 
mon**i?cM " ^^*^^ Justice of the court of Common Pleas at Westminster, 
to appoint shall from time to time appoint the person who shall be the 
with whom officet* with whom such certificates as aforesaid shall for the 
theeertifi- i{jj^q being be lodged, and may remove him at pleasure; 
be lodged; and the court of Common Pleas at Westminster shall also 
™J*I* from time to time make such orders and regulutions as the 

court to o 

make orders court shall think fit touching the mode of examination to 

threxami- ^® pursued by the commissioners to be appointed under 

nation, me- this act, and touching the particular matters to be mentioned 

dums, cer- in such memorandums and certificates as aforesaid^ and the 

^daS^ aflidavits verifying the certificates, and the time within 

&c ' which any of the aforesaid proceedings shall take place^ and 

touching the amount of the fees or charges to be paid for 

the copies to be delivered by the clerks of the peace or their 

deputies, or by the ofiicer of the said court, as herein-be- 

fore directed, and also of the fees or charges to be paid for 
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taking ^acknowledg^nents of deeds, and for examining mar-f 3 & 4 w.4, 
mil t woaien> and for the proceedings^ mattersi and things — 2:11: — 
rokpiiifed-by: this act to be had, donei and executed for com- 
plctingiaiftd giving effect to such acknowledgments and ex- 
aminatbnb. ' 

XC. And be it further enacted. That, in every case in a married 
whkh a husband and wife shall, either in or out of court, Jl""!!!!!? 
rarrender into the. hands of the lord of a manor any lands ly examined 
hdd'bjcopy of court roll, parcel of the manor, and in which r"nder of'^' 
she alone^ or she and her husband in her right, may have a° equita- 
an- equitable estate, the wife shall, upon such surrender in copy- 
being made, be separately examined by the person taking **°'^*' " *^ 
the isnrrender, in the same manner as she would have been were legal, 
if the estate to which she alone, or she and her husband in 
her right, may be entitled in such lands, were an estate at 
law instead of a mere estate in equity; and every such sur- > 

render, when such examination shall be taken, shall be 
binding on the married woman and all persons claiming 
under her; and all surrenders heretofore made of lands 
similarly circumstanced, where the wife shall have been 
separately examined by the person taking the surrender, are 
hereby declared to be good and valid. 

XCI. Provided always, and be it further enacted. That, if Court of 
a hdsband shall, in consequence of being a lunatic, idiot, or piel^a^the 
of unsound mind, and whether he shall have been found ^^ ^^ * 
such by inquisition or not, or shall from any other cause be ing lunatic, 
incapable of executing a deed, or of making a surrender of *^* "^^ 
lands held by copy of court roll, or if his residence shall not with bis 
be known, or he shall be in prison, or shall be Uving apart %^^/^^. 
from, his wife, either by mutual consent or by sentence of cept where 
divorce, or in consequence of his being transported beyond chancellor 
the seas, or from any other cause whatsoever, it shall be °' °'***'. 

, persons in- 

lawful for the court of Common Pleas at Westminster, by trusted with 
an order to be made in a summary way upon the appUcation J^e^jourt of 
of the wife, and upon such evidence as to the said court Chancery, 
shall seem meet, to dispense with the concurrence of the ^^fQ^^ctot of 
husband in any case in which his concurrence is required » settlement 
by this act or otherwise ; and all acts, deeds, or surrenders the hus* 
to be done, executed, or made by the wife in pursuance of ***"^' 
such order, in regard to lands of any tenure, or in regard to 
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3 & 4 w. 4, money subject to be invested in the purchase of lands^ shall 
— ^— ^ — be done, executed, or made by her in the same manner as 
if she were a feme sole, and, when done, executed, or. made 
fay her, shall (but without prejudice to the rights of the hus- 
band as then existing independently of this act) be as good 
and valid as they would have been if the husband had con- 
cumred^ ..Provided always, that this .clause shall not extend 
to the case of a married woman where under this act the 
Lord High Chancellor, lord keeper, or lords commissioners 
fpfr, the custody of the great seal, or other the person pr pier* 
sons intrusted with the care and commitment of the custody 
ofiithe persons and estates of persons found lunatic, idiot, 
and of unsound mind, or his Majesty's high court of Chan- 
cery, shall be the protector of a settlement in lieu of h6r 

husband, , 

Ireland. XCIL And Be it further enacted, That this act shall not 

evt^id to Ireland, except where the same is expressly men- 
tioned. 
Act may be XCIII. And be it further enacted. That this act, or any 
session. P**^* thereof, may be altered, varied, or repealed by any act 
or acts to be passed in the present session of parliament. 
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8 & 4 WILL. IV. CAP. CVI. 
Ah Aclfot the Amendment of the Law of Inheritance {a). 

[29th August, 1833.] 

Be it enacted by the King's most Excellent Majesty , by and 3 & 4 ^'- 4* 
with th^ advice and consent of the Lords spiritual and' tern* 



c. 106. 



1. . . • 

(a) The rules which govern the 
tniDisnlssion of freehold estates of in- 
heritance at common law, on the de- 
cease of an absolute proprietor, in the 
absence of express disposition by him, 
are (for the most part) well under- 
stood, and appear to be well suited to 
the habits and feelings of the people. 
By these rules an estate descends to 
the eldest or only son, or his descend- 
ants, if he should be dead leaving 
issue, and next to the second and 
other sons, according to priority of 
birth, and their descendants ; in de- 
fault of sons and their descendants, it 
descends to daughters in equal shares, 
if more than one, and to the descend- 
ants of any deceased daughters, such 
descendants taking the share which 
fvould have gone to the parent if 
living. When there is no lineal de- 
scendant, the estate goes to the eldest 
or only brother of the whole blood, 
that is, who was bom of the same 
father and mother as the deceased 
proprietor, and to his descendants, if 
he should be dead leaving issue, and 
to the other brothers in succession 
and their descendants. If there be no 
brother, or descendants of a brother, 
the sisters of the whole blood succeed 
in equal shares, and the descendants 
of deceased sisters, such descendants 
taking their parent's share as before. 
In case of the failure of brothers and 
sisters and their descendants, it be- 



comes necessary to inquire whether 
the deceased proprietor took the estate 
himself by inheritance, or whether he 
acquired it immediately by a deed or 
will, or, in technical language, was a 
purchaser. In the former case, the 
heir is to be sought in the famUy jQrom 
which the estate descended to the de- 
ceased proprietor, that is, either 6n 
the father's side or on the mother's 
side, as it happened; in the latter 
case, the law gives the preference to 
the relations on the paternal side, but, 
if there be none such, then it directs 
the inheritance to go to the relations 
on the maternal side. 

Here occurs a rule, drawn from 
feudal principles, which is at variance 
with ordinary feelings and notions, 
and has been long considered unjust: 
every lineal ancestor of the deceased 
proprietor, whether near or remote, \b 
excluded from immediately inheriting. 
An estate may pass to the younger 
brother of the father, and upon his 
death it may pass to the father as his 
heir; but rather than go at once to 
the father or the mother of the de- 
ceased proprietor, the law directs it 
to escheat, that is, to &11, as for want 
of an heir, to the lord of whom the 
land was holden; that is, in most 
cases, to the crown. In default, how- 
ever, of lineal and immediate collate- 
ral heirs and their descendants, the 
inheritance is to be traced through the 
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3&4^^w^4» poi:aI aiid Commoafrin this. present pairliameat ^asembled, 

^^^^' and by the authority of the "same, That; the worcis.andiexr 

^^|g"^ *^^ ppessions herein-after mentioned^ which in thek ^rdwkacy 

the act: signification have a more confined or a^ diff<^rent meiiiilngy 



nearest ancestor, that is, the father, 
unless it be a maternal inheritance, 
and if it be a maternal inheritance, 
the mother; and it will pass to his or 
her eldest brother of the whole blood 
or- his descendants, and the other bro- 
thers in succession and their descend- 
ants; and, if none such, to sisters of 
the whole blood and their descendants, 
in equal shares as befbre; in failure 
df this line, the next more remote 
ancestor on the same side is made the 
stock in the same manner, and then 
the next more remote, and so on; 
the rule being still observed, that the 
paternal line has the preference in 
ascending from the first purchaser, 
and that, up to the first purchaser, 
the inheritance must be traced back 
through the line of ancestors by which 
it descended. If heirs in the pure 
male line ascending from the first 
purchaser should fail, then, in compli- 
ance with a rule above stated, a fe- 
male ancestor, or some ancestor of a 
female ancestor, is to be made the 
stock; and first, it is a rule that such 
female ancestor is to be taken on the 
paternal side, if any such can be 
ibund; and therefore the brother of the 
paternal grandmother (the father's 
mother) is preferred to the brother of 
the mother of the deceased proprietor, 
he having been the first purchaser. 

Here sometimes, though rarely, 
occurs a point about which a differ- 
ence of opinion has existed for a long 
series of years. According to some 
authorities, when a female stock on 
the paternal side is to be introduced, 
proximity of blood is to have the pre- 
ference, and consequently collateral 
relations of the paternal grandmother 
are to be preferred to collated rela- 
tions of the paternal great grand- 



mother; according to other authori- 
ties (and this is the doctrine' mAin- 
tained by Mr. JtUdce Blsck^tdiie in 
his Commentaries), the pedigriee is 
still to be traced up as fkr as possible 
on the paternal side through tttales, 
and the female ancestor of Ihe re- 
motest male ancestor is to be pre- 
ferred as a stock to the female ances- 
tor of a less remote male ancestor, the 
paternal great grandmother to the pa- 
ternal grandmother. 

On failure of relations on the pa- 
ternal side of the first purchaser, the 
maternal line is let in, that is, the 
mother of the first purchaser is consi- 
dered as the stock, and her ancestors, 
first on the paternal, and then oh the 
maternal side, as before. It is to be 
observed, that, on failure of heirs of 
the last proprietor on the side of the 
first purchaser, the estate does not 
pass to the heirs of the last proprietor 
on the other side, but escheats- ae be- 
fore, so that an estate descended to 
the deceased proprietor from his mo- 
ther can never pass to his collateral 
relations on the facer's side. It has 
been laid down' in the above state- 
ment, that collateral relations, in order 
to be let in to inherit, must be of the 
whole blood of the person from or 
through whom they are to derive their 
claim. Thus, a brother of the deoeased 
proprietor by the same father, but a 
different mother, cannot inherit ^o the 
deceased proprietor, whether he took 
by purchase or descent. The estate 
will rather escheat; and the same is 
the case with an uncle, half brother of 
the father, and so on: this rule^ like 
that which excludes the lineal ances- 
tor, has long been felt to rest en no 
sound principle, and to be hard in its 
operation. 
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ehall in this act; ekeept where the nature of thef proviBioiY, 3 &4 w..4, 
or the context of the act, shall exclude such construction^ ^' ^^^' 
be ifitierpreted as follows; (that i» to say)> the word •* land" " Land." 
8hBll'e:sieild to manors, advowsons j nvessuages, and all other 



W^ think that both these rijdes may 
be taken away» without introducing 
any uncertainty into the law of inhe« 
ntance, on materially impairing its 
symmetry. 

AND lat AS TO THE ASCENDrNCt LINE. 

It appears desirable that the lineal 
ancestor should be let in to the suc- 
cession in such order as to infringe as 
little as possible on the present rules, 
and to found the new rule upon some 
principle already established, making 
it agreeable, so £Eur as may be, to the 
feelings of the people, and to the ge- 
neral policy of the law of inheritance. 
This, we think, may best be done, by 
introducing the ancestor wherever the 
descendants of such ancestor would be 
entitled, according to the present rules : 
the ascending line would thus come in 
immediately after the descending. If 
the purchaser of an estate died with- 
out issue, and intestate, leaving a 
fiither* that father would take before 
the bnothers or sisters, or their de- 
scendants; and, if there were neither 
father, nor brothers, or sisters, or 
their descendants, a surviving grand- 
father would take before uncles or 
aunts. Conformity in the laws rege- 
lating different species of property is 
desirable, with a view to the better 
general understanding of the law; ac- 
cordingly, one recommendation of this 
rule is, that it would make the trans- 
mission of real property, in one case, 
conformable to the law now long es- 
tablished for the transmission of per- 
sonal property, which, in case of the 
intestacy of a person dying unmar- 
ried and without issue, goes exclu- 
sively to the father as next of kin; a 
law which it is believed has not been 
found inconvenient, nor considered 



unMr or objectionable. Tbe fether, 
too, as tbe general dispenser of the 
family property, seems the ..Attest 
person to have the control over whi^t- 
ever is to devolve by law upon som^ 
part of his family. 

By a technical rule of pleading, the 
descent from one brother or sister to 
another, has been hitherto considered 
immediate, and in the opinion of some 
persons, it would b^ better to considei: 
that as a substantial rule, and to pre- 
fer brothers and sisters to the father; 
this, however, would be introducing 
an anomaly, especially if the princi- 
ple were not followed up by postpon- 
ing generally the ancestor to l^s de- 
scendants, the grand&ther for instance 
to the uncle. It may be argued, in 
support of such proposal, that the an- 
cestor who is likely to be advanced in 
life, may be expected to be less capa- 
ble of making a discreet disposition of 
the property, that he may be tempted 
un&iriy to divert it to his issue by a 
different marriage, or even to make 
some disposition altogether capricious 
and unreasonable; but the dependr 
ence of children on their parents is 
acknowledged to be salutary ; and, when 
it is considered that the proposed 
change of the law will only come into 
operation in the absence of express 
disposition, and therefore, it may be 
presumed, for the most part, where no 
strong reason was felt by the de- 
ceased proprietor for making a dispo- 
sition, the general good of the family 
seems likely to be best consulted by 
vesting the property in its head, rather 
than in any of the younger members; 
and, as already observed^ less violence 
will thus be done to the general sys- 
tem of the law of inheritance. 
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d<&'4 w. 4, hereditaments, whether^ corporeal or incorporeal, and whe- 
f* ^^^' tker ^eehold orxopyhdid^ or of any other tennre, and whe- 
ther descendible according to the common lair/M^r acebi^ing 
to the custom of gavelkind or borough-english, or any other 



The same reasonsi we consider, 
should prevail against a plan, which 
has been proposed, of giving to the 
ancestor an interest during Ms life 
only. 

2. AS TO THE HALF BLOOD. 

We think, it advisable that no. dis- 
tinction should exist between the 
whole and the half blood, except that 
preference should be given to the 
whole blood of the first purchaser, as 
between his kindred in equal degree, 
or their descendants, with the recep- 
tion of a single case afterwards men- 
tionecL The following reasons seem 
to us sufficient for putting the whole 
blood and the half blood on an equal 
footing, with the above exception: 

1. One ancestor only of any couple 
of ancestors being the person from or 
through whom the inheritance de- 
scends, it seems needless to have any 
regard to the other anceator. Thus, if 
land descend from the father to the 
eldest son, there seems no reason why 
it should not pass from him to the 
second son, whether born of the same 
or another mother. 

2. The rule is recommended by the 
principle of conformity already sug- 
gested, as, in the transmission of per- 
sonal estate, the whole blood and half 
blood stand on an equal footing, and 
so in case of descent of a title of > no- 
bility, or of an estate taiL 1 

3. The difference between the whole 
and the half blood, however well un- 
derstood by lawyers, is, it is believed, 
not fSuniliar to the public; lands are, 
therefore, liable to be left to descend 
contrary to the intention of the owner, 
and they are liable to be claimed and 
to be possessed contrary to the law, 
without -an evil intention; and further. 



in dedueing'the title on saleaof estates, 
the cireumstance of the half blood, 
being not of very frequent oecusrence, 
is liable t4i be overlooked by thoM who 
prepare the abstract of titles aa^ l>y 
those who know nothing of the pedi- 
gree but what is laid before them; 
and thus a bad title may he approved 
of by the •advisers of a porehaae* f<H' 
valuable consideration, and accepted 
by him; whatever leads to insecurity 
(tf tides is, of course, independently of 
other considerations, greatly ^bise^ 
tionable. •< • > 

Some of the above, reaaan^ ^Hpply 
with equal force to the case ia which 
the person who died seised <«ms laaak* 
self the purchase. 

The reason which haa^inolineii us 
to give a limited preference to the 
whole blood in this case i«,4hAt, when 
one parent has issue by anotiier^x&ai)- 
riage, the connection between the 
members of the two families is iisltto 
be much less than between the mem- 
bers of each family. If a brother 
leave a whole brother or aistery or the 
issue of either of these, -and eJso an 
elder brother by a different marriage, 
it would be repugnant to common 
feelings and notions to direct his es- 
tate to descend to the half' brother, 
although, if he left a brother er nstar 
of the half Uood, or the iamu^ loi such, 
and only a more remote Telation of 
the whole blood, the pronmity'^ <tf 
kindred would seem to 'give 'a rem- 
sonable pr^erenoe to the former* It 
would be desirable, if, with reference 
to the half blood, a distinction could 
be drawn between the case of a pur- 
chaser by his own act, according to 
the familiar use of the word purchaser, 
and that of a purchaser in the mere 
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custom,! and to money to be laid out in the purchase of 3&4W.4, 
land, iand to chattelsj and other personal property traits^ ^ ^^^v 
missible to heirs, and also to any share of the same heredi- 
taments and properties, or any of them, and to any estate 



tedmiod sense of the wdrd, that is, a 
per8«£ v/ko may have succeeded per- 
haps to the fkmily estate, but is con* 
sidered as a purchaser because it 
comes to 'bim through some deed or 
wiU, and not by Inheritance; and in 
the latter case to put the whole and 
the half blood on an equal footing: it 
IB considered, howeyer, impracticable 
to firame a law founded on this distinc- 
tion, wfaidi should be clear and sim- 
ple, except, indeed, that a power may 
be g^yen to the person from whom the 
property comes, of directing that it 
shall be taken as if it descended from 
a particular line of ancestors as here- 
after explained, in which case we think 
the distinction of the whole and half 
blood may also be taken away. 

It is proposed, therefore, that the 
whole blood of the first purchaser, idio 
took witiiout reference to any ances- 
tor, shall be preferred, as between 
persons claiming through the same 
ancestor of the first purchaser, to the 
half blood, and that, subject to this 
preference, the distinction between the 
whole and the half blood shall be abo- 
lished. 

3. AS TO THE FSMALfi ANCESTOR. 

Witii rdspect to the question as to 
the preference of the nearer or more 
remote female ancestor on the pater- 
nal side, the case having, it is under- 
stood, occurred more than once since 
Ae Commentaries were published, it 
seems expedient to settle it: and the 
sjncnmetry at the rules of inheritance 
appears most consulted by adopting 
the rule laid down by Mr. Justice 
Blackstone. It is proposed to declare 
this to be the law, and to extend it, of 
course, to the case of direct ascent, so 



that^e mqther of the paternal gfrand- 
father woul^ be preferred to the mo- 
ther of the father. Four tables are 
subjoined, one showitag the present 
order of inheritance as laid down by 
Mr. Justice Blackstone; the others, 
showing the order Of inheritance Ac- 
cording to the proposed alterations. ' 

4. LIMITATION TO SPECIAL HEIRS. 

The rule above mentioned, whiohr 
directs, that, where the inheritonoe 
passes to collateral relations of the 
last proprietor, those only are admit- 
ted to take, who are of the blood of 
the first purchaser, occasioniiig an es- 
tate to pass sometimes in a difi'ereht' 
channel, where the deceased owner had 
inherited the estate, and where he had 
acquired it by what the law denomi- 
nates purchase, although the distine-' 
Hon is often, as has already been ob-- 
served, only technical, introduces com-* 
plexity, and sometimes causes ano-' 
malous diversities in the transmissioh 
of estates. Thus, if a person acquired' 
an estate inmiediately under a will or 
settlement made by his maternal an- 
cestor, that estate would descend to 
his relations on the father's side, tavi 
would not return to the family fiK»m. 
which it came, until the fiither's line 
were exhausted. On the other hand,' 
if it came from a maternal ancestor by 
descent, strictly so called, all the rda^' 
tions on the paternal side would be 
excluded, and, rather than pass to 
them, the estate would escheat In 
consequence again of a principle of 
courts of equity, that a man cannot 
be a trustee for himself, and that, 
where the beneficial estate is in the 
same party with the legal estate, it is 
absorbed by the latter, cases have oc- 
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3&4 w. 4, of inheritance, or estate for any life or Kves, or other estate 

-^ — - — transmissible to heirs, and to any possibility^ right, or title 

of entry or action, and any other interest capable of being 

inherited, and whether the same estates, possibilities, 



curred where the course of descent of 
an inherited estate, the title to which 
was equitable, has been changed by 
the accident of the mere legal estate 
{ik&t is, what may be called the ficti- 
tious estate of the trustee) descending 
^m the other line of ancestors, and 
absorbing the equitable estate. An 
additional inconvenience arises from 
the occasional nicety of the distinc- 
tion between strict descent and pur- 
chase, according to the technical sense 
of the latter word, a circumstance 
which sometimes makes the channel 
of descent a matter of question. It 
has been proposed to remedy these 
inconveniences, by considering every 
person who dies owner of an estate of 
fee simple, as the stock from whom 
alone the inheritance is to be traced 
as if he had been first purchaser. It 
ijs apprehended, however, that such a 
rule would occasionally produce very 
objectionable consequences. Thus, if 
an heiress died under age, leaving a 
child who should also die under age, 
and without issue, the estate would 
necessarily be carried from her family 
to the family of her husband. This 
proposal, therefore, is not recommend- 
ed as a general rule. 

It has, however, occurred to us, 
that a person devising or settling an 
estate in fee simple, might be allowed 
to direct that the donee or devisee 
should take the estate as if it had 
come to him from a particular ances- 
tor, that an estate for instance might 
be given to a man and his heirs on the 
part of his mother. The attempt to 
create limitations of this nature has 
been frequently made ; the law now 
forbids such limitations in grants of 
estates in fee simple, although it al- 



lows them on the creation of estates 
tail. We incline to the opinion that 
allowing them in the former case 
would be a reasonable enlargement of 
the power of absolute proprietors, and 
would diminish the inconveniencies 
produced by the technical distinction 
between inheritance and purchase. 
This is the case in which we think 
the distinction between the whole 
blood and half blood of the purchaser 
may be abolished. 

We think that especial regard should 
be paid to the blood of the first pur- 
chaser in a case which will be liable 
to occur in consequence of the ad- 
mission of the half blood to inherit 
If an estate should descend from a 
purchaser to his half brother, it might 
happen that the heirs of the second 
brother would be strangers in blood to 
the first, and the heirs of the first bro- 
ther (at the death of the second) 
strangers in blood to the second; this 
wjuld be the case if the common 
parent were illegitimate, and the 
second brother should die without 
issue, and there were no other brother 
or sister, or the issue of such ; and it 
might be the case under other cir- 
cumstances. We propose to provide 
for the case by directing the inheri- 
tance to pass to the heir of the first 
purchaser, when the heir of the last 
proprietor shall not be also heir of the 
first purchaser. We further think 
that the last proprietor may be treated 
as if he had been first purchaser, in 
the rare case in which the line from 
which the estate descended to the last 
proprietor has fEiiled, for the purpose 
of admitting to the inheritance his 
other relations, rather than let it es- 
cheat It may seem superfluous to 
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righto^ titles^ andinterests, or any of tfaem, shall (be tn pos» 3 & 4 w. 4, 

session^ : Teyersion^ remainder/ dr ccHitingency; and the — i^ 

wovdci, tf^tbe purchaser/' shall mean the person who last '' The pur- 
ac<{Qikr0d^he land otherwise than by descent, or than by '^''^' 
any escheat, partition, or inclosure, by the effect of which 
the land shall have become part of or descendible in the 
sanie manner as other land acquired by descent; and the 
word^ '^descent" shall mean the title to inherit land by<<[)etcent." 
reason of consanguinity, as well where the heir shall be an 



legislate for cases like these, which 
may appear very unlikely to occur in 
practice; they are found, however, to 
occur in consequence of the acquisi- 
tion of estates hy persons of illegiti- 
mate birth who have in law no rela^ 
tions but their own descendants, or by 
the descendants of such, and in conse- 
qneiiee of the loss of evidence of pedi- 
gree in families of mean condition or 
origin. 

,5. Seisin of Ancestor. 

A rule -of law, founded on feudal 
principles, and expressed in the legal 
maxim, seisina facit stipitem, directs 
that inheritance is to be traced from 
the person who last died actually 
seised,'that is, who was in possession, 
by himself, or a tenant for years, or 
had received some rent (in the case of 
a freehold lease), or had exercised 
some act of ownership; thus, if the 
right to an estate descended to a per- 
son who himself died without having 
taken possession, or having had it by 
construction of law, the inheritance is 
to be traced, not from such person, but 
from the person who died possessed. 
This law produces many anomalous 
consequences; it makes it sometimes 
a maittesr of ohanoe whether a whole 
sister or a half brother of the person 
who last died entitled, or whether a 
father, or an uncle, or more remote 
relation of the person who last actually 
enjoyed the property, shall inherit; 
and it may happen that one part of a 



family estate, having been in the oc- 
cupation of a tenant, shall go one way, 
another part, as to which the posses- 
sion may have remained vacant during 
the time of the person last entitled, 
shall go another way. Owing to the 
circumstances that some species of 
property, as, reversions and advowsons, 
do not admit of taking actual posset 
sion, though an act of ownership has 
the effect of taking possession, and 
that, on the other hand, in most cases 
which admit of possession, and as to 
equitable estates, the law creates con- 
structive possession, these anomalies 
are sometimes inevitable; moreover, 
occasionally nice and doubtfUl ques- 
tions arise as to the fiust of actual or 
constructive possession. The rule it- 
self appears not to be grounded on 
any solid principle; and, though the 
inconveniencies arising from it will be 
lessened by admitting the half blood 
and the lineal ancestor to inherit, it is 
proposed to abolish it, and to enact 
that estates shall pass to the hdrs of 
the person who last died entitled, al- 
though he may not have had seisin. 

It appears expedient to extend all 
the above proposed rules to the in- 
heritance of lands held by tenures or 
customs different firom the general 
tenure of free and common socage, as 
copyhold lands and customary free- 
holds, and lands held in ancient de- 
mesne, and borough english and gavel- 
kind lands, and also to descendible 
freeholds. — 1st Rep. pp. 9 — 18. 
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3 & 4 w. 4, ancestor or collateral relatioiii as where he shall be a child 

^ ^^^- or other issue; and the expression, ^^descendants" of any 

'* Descend- anccstor shall extend to all persons who must trace their 

descent through such ancestor; and the expression, '^the 
'< Person person last entitled to land," shall extend to the last person 
tied."" ' who had a right thereto, whether he did or did not obtain 

the possession or the receipt of the rents and profits tbere- 
"Assur- of; and the word, "iassurance," shall mean any deed or 

instrument (other than a will) by which any land shall be 
Number Conveyed or transferred at law or in equity; and every 
an gen cr. ^^j.^ importing the singular number only shall extend and 

be applied to several persons or things as well as one per- 

son or thing; and every word importing the masculine 

gender only shall extend and be applied to a female as well 

as a male. 
Descent II. And be it further enacted. That, in every case, 

jJ^*|J^^y' descetit shall be traced from the purchaser; and to the 
from the intent that the pedigree may never be carried further back 
burthTiast ^^^^ tlie circumstances of the case and the nature of the 
owner shall title shall require, the person last entitled to the land shall, 

be consider* 

ed to be the for the purposes of this act, be considered to have been the 
unicM^ihe P^^chaser thereof, unless it shall be proved that he in- 
contrary be herited the same ; in which case, the person from whom he 
prove . inherited the same shall be considered to have been the 
purchaser, unless it shall be proved that he inherited the 
same; and, in like manner, the last person from whom the 
land shall be proved to have been inherited shall, in every 
case, be considered to have been the purchaser, unless it 
sball be proved tbat he inherited the same. 
Heirenti- UL And be it further enacted. That, when any land 

a wiiuhail ^^^^^ ^*^^ ^^^'^ dcvised by any testator who shall die after 
take as de- the thirty-first day of December, one thousand eight hun- 
Umitationto^'^^d and thirty-three, to the heir or to the person who 
the grantor shall be the heir of such testator, such heir shall be con- 
shaii create sidcrcd to have acquired the land as a devisee, and not by 
an estate descent; and, when any land shall have been limited by any 
chase. as3urance executed after the said thirty-first day of Decem- 
ber, one thousand eight hundred and thirty-three, to the 
person or to the heirs of the person who shall thereby 
have conveyed the same land, such person shall be con- 
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sidered to have acquired the same as a purchaser by vu*tue 3 & 4 w. 4» 
of such assuranccj and shall not be considered to be en- ■ ^'^'^P' 
titled thereto as his former estate, or part thereof. 

IV. And be it further enacted. That, when any person Where. 
shall have acquired any land by purchase under a limita- ?"" ^^ 
tion to the heirs, or to the heirs of the body of any of his under Hmi- 
ancestors, contained in an assurance executed after the IheTeiw of 
said thirty-first day of December, one thousand eight hun- ^^«>*' *»<*«" 
dred and thirty-three, or under a limitation to the heirs or shall des^" 
to the heirs of the body of any of his ancestors, or under *?"** " *^ 
any limitation having the same effect contained in a will of had been ^ 
any testator who shall depart this life after the said thirty- chLer'" 
first day of December, one thousand eight hundred and 
thirty-three, then and in any of such cases such land isball 
descend, and the descent thereof shall, be traced as if the 
ancestor named in such limitation had been the purchaser 

of such land. 

V. And be it further enacted, That no brother or sister Descent ot. 
shall be considered to inherit immediately from his or. her s^^il^ 
brother or sister, but every descent from a brother or sister traced, 
shall be traced through the parent. ' ; 

VI. And be it fiirther enacted, That every lineal ancestor LinaaUii- 
shall be capable of being heir to any of his issue; and in bTheir^ 
every case where there shall be no issue of the purchaser, preference 
his nearest lineal ancestor shall be his heir in preference to penons 
any person who would have been entitled to inherit, either ^"^^y 
by tracing his descent through such lineal ancestor, or in him. 
consequence of there being no descendant of such lineal an- 
cestor, so that the father shall be preferred to a brother or 
sister, and a more remote lineal ancestor to any of his issue, 

other than a nearer lineal ancestor or his issue. 

VII. And be it further enacted and declared. That none Theinal.e 
of the maternal ancestors of the person from whom the ^f^^ 
descent is to be traced, nor any of their descendants, shall 

be capable of inheriting until all his paternal ancestors 
and their descendants shall have failed; and also that 
no female paternal ancestor of such person, nor any of her 
descendants, shall be capable of inheriting until all his male 
paternal ancestors and their descendants shall have failed; 

H 
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3 & 4 W. 4, and that no female maternal ancestor of such person, lidr 
*^*^^^' ' any of her descendantSi shall be capable of inheriting until 

all his male maternal ancestors and their descendants shall 

have failed. 
Themotli^ VIII. And be it further enacted and declared. That, 
mo^mJe' where there shall be a failure of male paternal ancestors of 
ancestor to the person from whom the descent is to be traced, and their 
to the mo- descendants, the mother of his more remote male patehial 
t|Mr of the ancestor, or her descendants, shall be the heir or heirs of 

leu remote ' , ' 

maieances- such person, in preference to the mother of a less remote 

^^' male paternal ancestor, or her descendants; and where 

there shall be a failure of male maternal ancestors of such 

person, and their descendants, the mother of his mor6 

remote male maternal ancestor, and her descendants, shall 

be the heir or heirs of such person, in preference to the 

mother of a less remote male maternal ancestor, and her 

descendants. 

Half blood, IX. And be it further enacted. That any person related 

mut ^a ^ ^^^ person from whom the descent is to be traced by the 

male ances- half blood, ishall be capable of being his heir; and the place 

herit^i^'r ^ which any such relation by the half blood shall stand in 

the whole the Order of inheritance, so as to be entitled to inherit, 

same de- ^^all be next after any relation in the same degree of the 

gree; if on ^holc blood, and his issue, where the common ancestor 

the part of 

a female shall be a male/ and next after the common ancestor 
after*Sjr where such common ancestor shall be a female; so that the 
brother of the half blood on the part of thie father shall 
inherit next after the sisters of the whole blood on the part 
of the father and their issue, and the brother of the half 
blood on the part of the mother shall inherit next after 
the mother. 
After the X. And be it further enacted. That, when the person 
perton^at- ^^™ whom the descent of any land is to be traced shall 
tainted, his havc had any relation who, having been attainted, shall 
mayinherit ^^^^ ^^^^ before such descent shall have taken place, then 
such attainder shall not prevent any person from inheriting 
such land who would have been capable of inheriting the 
same, by tracing his descent through such relation, if he 
had not been attainted, unless such land shall have es- 
cheated in consequence of such attainder before the first 
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day of January, one thousand eight hundred and thirty- 3 & 4 w. 4. 

^ c. 106 

four. 

XI. And be it further enacted, That this act shall not Act not to 
extend to any descent which shall take place on the death ^ny descent 
of any person who shall die before the said first day of before Jan. 
January, one thousand eight hundred and thirty-four. 

XII. And be it further enacted. That, where any assur- Limitation! 
ance executed before the said first day of January, one JJe^'ig^jan*. 
thousand eight hundred and thirty-four, or the will of any 1834, to the 
person who shall die before the same first day of January, penon then 
one thousand eight hundred and thirty-four, shall contain ™KjJ^'* 
any limitation or gift to the heir or heirs of any person, as if the act 
under which the person or persons answering the descrip- J^u^^ajg, 
tion of heir, shall be entitled to an estate by purchase, then 

the person or persons who would have answered such 
description of heir, if this act had not been made, shall 
beco.m^ entitled, by virtue of such limitation or gift, whe- 
ther the person named as ancestor shall or shall not be 
living on or after the said first day of January, one thousand 
eight hundred and thirty-four. 
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3 & 4 WILL. IV. CAP. CV. 

An Act for the Amendment of the Law relating to Doufer{b). 

[29th August, 1833.] 

3 & 4 w. 4, Be it enacted by the King's most Excellent Majesty^ by 
~ — 5i^ and with the advice and consent of the Lords spiritual and 
temporal and Commons in this present parliament as- 
Meaning of sembled^ and by the authority of the same. That the words 

the words in 

the act : ^ jj rpj^g pjggent la^ of dower gives 



to a surviving wife a right to have as- 
signed to her for her life, one-third of 
all the lands and hereditaments (with a 
few exceptions, such as common sans 
nombre and personal annuities) of 
which her hushand was seised in law 
(that is, had the legal property hy 
descent, there heing at the same time 
no possession) or in £EU!t for an es- 
tate of inheritance in possession at 
any time during the marriage, not- 
withstanding any alienation or dispo- 
sition which the hushand may have 
made of the estates, or any part of 
them. It does not ^ve dower out of 
lands to which the husband had a 
right, but of which he had not seisin 
in law or in fact. The widow is not 
entitled to take possession of any land 
for her dower; the assignment is to 
he made by the heir; and, if he neglect 
it, or do it unfairly, she can compel a 
just assignment by legal process, and 
generally recover compensation for 
the detention. This law appears well 
adapted to the state of freehold pro- 
perty which existed at the time when 
it was established, and during a long 
period afterwards. Alienation was at 
first prohibited, and it long remained 
rare. A disposition by will, except as 
to estates, in a few districts, devisable 
hy custom, was not allowed; so that, 



the estate of the husband descending 
of course to his heir, there was not 
likely to be any difficulty in finding 
the lands a share of which was to be 
assigned, nor any interference with the 
property of third persons, in making 
the assignment; besides all idiich, 
there was no fund for wiain taJTiing the 
widow but the real estate. This state 
of things has for a long period been 
so much changed as to make the 
original law of dower highly inconve- 
nient. Estates are now frequently 
conveyed away and charged by the 
husband, and it is desirable that there 
should be a power of so doing free 
from the burden of dower. The great 
increase, too, of personal properly, af- 
fords other means of providing for 
widows. 

The legislature long since, by the 
statute 27 Hen. 8, c. 10, provided a 
method of diminishing the evil to 
some extent, by making a jointure of 
a certain description, given before 
marriage, a bar of the right of dower, 
though such jointure may be of in- 
adequate value, and made to the wife 
before she has arrived at the age at 
which she is enabled to assent to such 
provision. Courts of equity have en- 
larged the remedy, by making some 
provisions not strictly within the 
terms of the statute bars of dower. 
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and expressions herein-after mentioned, which in their3&4W.4, 
ordinary signification have a more confined or a difierent 



c. 105. 



Courts of equity have also obviated 
the inconveniences arising from dower, 
and also very materially restricted and 
impaired the right to dower, by holdr 
ing that equitable estates, a modifica- 
tion of the ownership of real property 
which has been introduced since the 
law of dower was established, and now 
exists to a very great extent, are not 
subject to dower; and further, by 
holding that a purchaser may protect 
himself against the dower of the ven- 
dor's ¥dfe, in legal estates, by pro- 
curing the assignment to a trustee for 
himself of an outstanding legal term, 
(in reality a mere fictitious estate), 
decisions scarcely reconcilable with 
principles of justice (as they make the 
rights of parties liable to be affected 
by technical rules and fictions); and, 
contrary to a general principle laid 
down with respect to equitable estates, 
—that equity shall follow the law — 
and at variance with the principle of 
decisions in the analogous case of the 
husband's tenancy by the curtesy, 
which is held to attach to equitable 
estates. 

It may be observed here, that the 
statutable bar by jointure depends at 
law, and, in case of the marrige of 
a female under twenty- one years, in 
equity also, on the validity of the title 
to the jointure. It is, therefore, trou- 
blesome in questions with purchasers. 

In order to defeat the right of 
dower, in cases npt within the statute, 
and to which the above decisions would 
not apply, purchasers have long had 
recourse to the contrivance of taking 
conveyances of estates in a very artifi- 
cial form, called a conveyance to uses 
to bar dower, which, while it confers 
the whole beneficial ownership, and an 
absolute dominion over the legal es- 
tate, prevents the legal estate from so 
vesting in the purchaser as to make 



the property subject to his wife's 
dower. This ingenious form of con- 
veyance, which was long in being per- 
fected, and is now nearly universal, 
is found in practice to be attended 
with some inconveniences, and, owing 
to the mistakes of unskilful practi- 
tioners, it occasionally leads to serious 
mischiefs. 

By all these means the law of dower 
is, in most instances, evaded. Where 
husbands find their estates subject to 
dower, they very frequently make pro- 
vision for their widows on the condi- 
tion of their relinquishing their dower; 
and sometimes, without knowing that 
the right to dower exists, or without 
expressly noticing it, they mal^e pro- 
visions for their widows, and at the 
same time make dispositions of their 
fee- simple estates inconsistent with 
the enjoyment of dower by the widow, 
or which, by clear implication, indi- 
cate that dower is not meant to be 
enjoyed by the widow. 

These last modes of defeating dower 
are found to be, from various causes, 
very uncertain, and often open tp 
questions; and they are not unfre- 
quent sources of litigation, in which 
the widow finds herself involved, or is 
tempted, by the uncertainty of the 
law, to engage. 

The general result is, that the right 
to dower exists beneficially in so few 
instances that it is of little value, 
considered as a provision for widows; 
and we believe it may be confidently 
asserted that it is never calculated on 
as a provision by females who contract 
marriage, or their friends; yet there is 
so much of uncertainty in the mode^ 
by whick dower is prevented, that the 
actual or possible existence of the 
right is a very frequent and serious 
impediment to the transfer of property, 
and the ascertaining in each case that 
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3 & 4 w. 4, meaning, shall in this act, except where the nature of the 
— — il. provision or the context of the act shall exclude such con- 



it does not exist in the widows of any 
of the persons through whom the pro- 
perty has passed, or procuring the 
necessary acts to be done for prevent- 
ing or barring it where it does or may 
exist, or securing the future produc- 
tion of the eyidence of its non-exist- 
ence, are the causes of frequent and 
^at delay and expense attending 
such transfers. Thus, where there is 
no person who can derive any benefit 
from the law of dower, that law exists 
often as a clog to the transfer of pro- 
perty; sometimes as a legal pretext 
for delaying the performance of a con- 
tract, and sometimes as the inevitable 
cause of, or as a mischievous tempta- 
tion to, litigation. Generally, we con- 
ceive that the right to dower may be 
said to exist to a great extent to the 
ii\ju)y of proprietors and purchasers, 
and to a comparatively small extent 
for the benefit of widows, and to some 
extent also to their iigury, in leading 
them into, or involving them in, 
litigation. 

The true principle, as we think, on 
which the law of dower was originally 
established, and on which it has a 
claim on groimds of justice and policy 
(without sacrificing the general con- 
venience) to be supported, is, that it 
should be considered as that interest 
in an estate of inheritance which 
the law takes frt)m the heir of a de- 
ceased proprietor for the support of 
his widow, whose claims, in natural 
justice and policy, appear to stand at 
least on an equal footing with the 
claims of the heir. It is so far analo- 
gous to the provision which a law 
established in more modern times 
has made for the widow out of the 
husband's personal estate undisposed 
of by his will. By combining this 
principle with another of high and 
perhaps paramount importance, a prin- 



ciple which the law ha* carefully eatap 
bUshed, almost to its ftOlest extent, 
viz. that a right of idf enatitfn should 
be inseparably incident to property of 
every desciiption, we tiuhk tSiat the 
law of dower may 1>e pnt on a iiM>tii>g 
more beneficial, on the w^ole, to wi- 
dow«, and free from neaily i^l tbe 
present inconveniences and mischiefs. 
The distinction as to dower l>etween 
the husband's seisin and his ' mere 
tiglit, we think, in the present state of 
things, irrational. 

We propose that dower should at- 
tach upon all estates of inheritance in 
possession, excepting the ipeci'es of 
property to which dower is not in- 
cident; and on poperty connoted in 
equity as real estate of or to wliich 
any husband dies seised or ehtitred in 
tad or in law, whether legally and be- 
neficially, or beneficially oxdy, which, 
if belonging to the wife, would be 
subject to the husband's curtesy, but 
subject, like the interest of other per- 
sons having partial interests in the 
inheritance, to any estates, charges, 
or incumbrances which the husband 
may have lawfully created, or bound 
himself to create, and to his debte, so 
far as they attach on his freehdld es- 
tetes, and as to estetes which he can 
afiect by his will, to any disposition, 
direction, or declaration made, by his 
will, executed so as to affect freehold 
estate; and that dower should not at- 
tach on any other estate. 

By this enactment, the artifi<»al 
distinction between legal and equitable 
estates will be taken away. On the 
other hand, the subtle contrivances to 
which we have referred, will become 
unnecessary. 

We propose that a provision made 
by will for a widow out of personal 
estates, shall not deprive her of doWef, 
unless the will expressly or by clear 
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struction, be interpreted as follows ; that is to say^ the word 8 & 4 w. 4, 
** land " shall extend to manors^ advowsons, messuagesj and «< f ' ^?^,I ■ 
all ofher hereditaments^ whether coippreal or incorporeal 
(except spch as are pot lia;ble to 4ower)| and to any share 
thereof; and every word importing the singular number Number, 
only shall extend and be applied to several persons or things 
as well as one person or thing. 

II. And be it further enacted. That, when a husband widows to 
shall die beneficially entitled to any land for an interest ^j|,^^,o„^ 
which shall not entitle his widow to dower out of the same of equitable 
at law, and such interest, whether whpUy equitable, or partly 



implication shall so direct; but that 
any devise of freehold estate shall be 
held to be free from dower, unless the 
pontrary be declared. And that, as to 
estates which the husband might by 
his will dispose of against his wife's 
right to dower, he may by his will, 
duly executed, declare that such right 
■hall be discharged- without making 
any frirther disposition. And we pro- 
pose that the enactments shall not in- 
teifiere with the rule of courts of equity, 
giving widows a preference over other 
legatees for legacies given to them in 
satis&ction of dower. And we pro- 
pose that a declaration in any deed or 
instrument giving or devising estates 
of inheritance, may make the estate of 
the donee or devisee not subject to hie 
wife's dower; but these enactments 
not to prevent courts from enforcing, 
on equitable principles, covenants or 
agreements of husbands not to bar the 
right to dower, nor to prevent the bar- 
ring of dower by agreement or settle- 
ment, or its forfeiture by adultery. 

Owing to the inconveniences of the 
legal remedies for dower, it has only 
been enforced in modem times by a 
suit in equity. This species of suit, 
on account of the complication of in- 
terests in the property, is very fre- 
quently tedious and expensive. We 
endeavoured to devise. some method of 
giving to the wife her dower in a form 



which might put her in possession 
without legal process; and the mode 
of a rent-charge, and that of making 
the wife tenant in common of the lands 
out of which she was dowable, occurred 
to us. After anxious consideration, 
we arrived at the conclusion, that no 
benefit could be secured to widows by 
any such expedient, without hazarding 
injury much more than commensu- 
rate to other parties interested in the 
lands, and endangering an increase of 
litigation. We yet hope that some 
improvement of the compulsory me- 
thods of effectuating the right to dower 
will be found practicable. There are 
some antiquated species of dower, as, 
dower ad ostium ecclesise, and dower 
ex assensu patris, now entirely out of 
use. These in substance are very 
imperfect modes of settlement for 
barring the common law right to 
dower: we propose to abolish them. 
'We not propose, at present, to ex- 
tend the alterations of the law of dower 
to gavelkind lands or borough-english 
lands, or to copyhold or customary 
lands, as to all which the right to dower 
or free bench is regulated by a variety 
of peculiar customs. We deem it ex- 
pedient to postpone the recommenda- 
tion of any frurther alteration of the 
laws relating to those several tenures, 
until the whole subject shall come 
under our view. — Ist Rep. pp. 19—24. 
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s & 4 w. 4, legal and partly equitable^ shall be an estate of inheritance 
— '- — '— in possession^ or equal to an estate of inheritance in pos- 
session (other than an estate in jointenancy), then his widow 
shall be entitled in equity to dower out of the same land. 
Seisin shall HI. And be it further enacted^ That, when a husband 
oewa^ "to" ^^^^^ hsLve been entitled to a right of entry or action in any 
give title to land, and his widow would be entitled to dower out of the 
^^^'' same if he had recovered possession thereof, she shall be 
entitled to dower out of the same although her husband 
shall have recovered possession thereof; provided that such 
dower be sued for or obtained within the period during 
which such right of entry or action might be enforced. 
No dower IV. And be it further enacted. That no widow shall be 
tetes^dU- ®nt^t'^^ t^ dower out of any land which shall have been 
posed ot absolutely disposed of by her husband in his lifetime, or by 

his will. 
Priority to V. And be it further enacted. That all partial estates 
tales** h^' and interests, and all charges created by any disposition or 
ges, and will of a husbaud, and all debts, incumbrances, contracts, 
debts. ^^ *"d engagements to which his land shall be subject or 
liable, shall be valid and and effectual as against the right 
of his widow to dower. 
Dower may YI. And be it further enacted* That a widow shall not 
a^dw^ara-**^ be entitled to dower out of any land of her husband when 
tion in a in the deed by which such land was conveyed to him, or by 
* any deed executed by him, it shall be declared that his 
widow shall not be entitled to dower out of such land. 
or by a de- VII. And be it further enacted, That a widow shall not 
ciarationin j^q entitled to dowcr out of any land of which her husband 

the ous' 

band's will, shall die whoUy or partially intestate when by the will of 
her husband, duly executed for the devise of freehold es- 
tates, he shall declare his intention that she shall not be 
entitled to dower out of such land, or out of any of his 
land. 
Dower shall VIII. And be it further enacted. That the right of a 
torestifc.^ widow to dower shall be subject to any conditions, re- 
tions. strictions, or directions which shall be declared by the will 

of her husband, duly executed as aforesaid. 
DevUe of IX. And be it further enacted. That, where a husband 
faiiJ^/dow shall devise any land out of which his widow would be en- 
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titled to dower if the same were not so devised, or any3&4W.4, 
estate or interest therein, to or for the benefit of his widow, /:' ^^^' > 
such widow shall not be entitled to dower out of or in any dower. 
land of her said husband^ unless a contrary intention shall 
be declared by his will. 

X. And be it further enacted. That no gift or bequest Bequest of 
made by any husband to or for the benefit of his widow of J^^^^^^ 
or out of his personal estate, or of or out of any of his land widow shall 
not liable to dower, shall defeat or prejudice her right to dower, 
dower, unless a contrary intention shall be declared by his 

will. 

XI. Provided always, and be it further enacted. That Agreement 
nothing in this act contained shall prevent any court of J^J^^^ 
equity firom enforcing any covenant or agreement entered ^ enforced. 
into by or on the part of any husband not to bar the right 

of his widow to dower out of his lands, or any of them. 

XII. And be it further enacted, That nothing in this act Legades in 
contained shall interfere with any rule of equity, or of any ^g^i^JI[" 
ecclesiastical court, by which legacies bequeathed to widows titled to 
in satisfaction of dower, are entitled to priority over other ^'* ^^^^' 
legacies. 

XIII. And be it further enacted. That no widow shall Certain 
hereafter be entitled to dower ad ostium ecclesiae, or dower abolished. 
ex assensu patris. 

XIV. And be it further enacted. That this act shall not Act not to 
extend to the dower of any widow who shall have been or before the 
shall be married on or before the first day of January, one ^*^ J«naa- 
thousand eight hundred and thirty-four, and shall not give 

to any will, deed, contract, engagement, or charge, executed^ 
entered into, or created before the said first day of January, 
one thousand eight hundred and thirty-four, the effect of 
defeating or prejudicing any right to dower. 
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3 & 4 WILL. IV. CAP. CIV. 

An Act to render Freehold and Copyhold Estates Assets for 
the payment of Simple and Contract Debts. 

[29th August, 1833.] 

3 &4 w. 4, Whereas it is ex:pedient that the payment of the debts of 
— - — ' — all persons should be secured more effectually than is done 
by the laws now in force: Be it therefore enacted by the 
King's most Excellent Majesty, by andwith the advice and 
consent of the Lords spiritual and temporal and Commons 
in this present parliament assembled, and by the authority 
Freehold of the Same, That, from and after the passing of this act, 
hof/esutes ^^^^ ^^7 person shall die seised of or entitled to any estate 
In all cases or interest in lands, tenements, or hereditaments, corporeal 
forpa^nt^r incorporeal, or other real estate, whether freehold, 
ofairapie customary hold, or copyhold, which be shall not by his last 
specialty wiU have charged with or devised subject to the payment of 
debts. ]j}g (Jebts, the same shall be assets to be administered in 
courts of equity for the payment of the just debts of such 
persons, as well debts due on simple contract ^s on special- 
ty ; and that the heir or heirs at law, customary, heir or 
heirs, devisee or devisees of such debtor, shall be liable to 
all the same suits in equity, at the suit of any of the credi- 
tors of such debtor, whether creditors by simple contract or 
by specialty, as the heir or heirs at law, devisee or devisees 
of any person or persons who died seised of freehold estates, 
was or were before the passing of this act liable to in res- 
pect of such freehold estates, at the suit of creditors by 
specialty in which the heirs were bound: Provided always, 
that, in the administration of assets by courts of equity, 
under and by virtue of this act, all creditors by specialty, in 
which the heirs are bound, shall be paid the full amount of 
the debts due to them before any of the creditors by simple 
contract or by specialty in which the heirs are not bound 
shall be paid any part of their demands. 
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3 & 4 WILL. IV. CAP. XLII. 

An Act for the further Amendment of the Law, and the 
better Advancement of Justice. 

[14th August, 1833.] 

Whereas it would greatly contribute to the diminishing s&ivr.i, 
of expense in suits in the superior courts of common law at — ^:^ — 
Westminster^ if the pleadings therein were in some respects 
altered^ and the questions to be tried by the jury left less 
at large than they now are^ according to the course and 
practice of pleading in several forms of action; but this can- 
not be conveniently done otherwise than by rules or orders 
of the judges of the said courts from time to time to be made, 
and doubts may arise as to the power of the said judges to 
fiiake such alterations without the authority of parUament: 
Be it therefore enacted by the King's most Excellent Ma- 
jesty, by and with the advice and consent of the Lords 
spiritual and temporal and Commons in this present parlia- 
ment assembled 9 and by the authority of the same, That the judges to 
judges of the said superior courts, or any eight or more of J**^^j^''" 
them, of whom the chiefs of each of the said courts shall be terations in 
three, shall and may; by any rule or order to be from time lieaSng^in 
to time by thfem made, in term or vacation, at any time with- the superior 
in^ five years from the time when this act shall take effect, ' 
mkke^such alterations iii the mode of pleading in the said 
courts', ind in the mode of entering and transcribing plead- 
ings, jud^ents, and other proceedings in actions at law, 
and su6h regulations as to the payment of costs, and other- 
wise for carrying into (effect the said alterations, as to them 
may seem expedient; and all such rules, orders, or regula- 
tions shall be laid before both houses of parliament, if 
parliament be then sitting, immediately upon the making of 
the same, or, if parliament be not sitting, then within five 
days after the next meeting thereof, and no such rule, order, 
or regulation shall have effect until six weeks after the same 
shall have been so laid before both houses of parliament; 
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3 & 4 w. 4, and any rule or order so made shall^ from and after such 

2l1H: time aforesaid, be binding and obligatory on the said courts 

and all other courts of common law, and on all courts of 
error into which the judgments of the said courts or any of 
them shall be carried by any writ of error, and be of the 
like force and effect as if the provisions contained therein 
Not to de- had been expressly enacted by parliament: Provided always, 

personofthe *^^* ^^ ®^^^ ^^^^ ^^ Order shall have the effect of depriving 
power of any person of the power of pleading the general issue, and 

pleadinethe ••^r • i j.j. • -j • •!_• 

general is- g^^^^S ^^^ Special matter m evidence, m any case wnerem 
sue. he is now or hereafter shall be entitled to do so by virtue 

of any act of parliament now or hereafter to be in force. 
Executors II. And whereas there is no remedy provided by law for 
acdon8"fof injuries to the real estate of any person deceased (a) corn- 
injuries to mitted in his lifetime, nor for certain wrongs done by a per- 

the re&l es™ » * 

tates of the SOU deceased in his lifetime to another in respect of his pro- 
deceased; perty, real or personal; for remedy thereof be it enacted. 
That an action of trespass, or trespass on the case, as the 
case may be, may be maintained by the executors or ad- 
ministrators of any person deceased, for any injury to the 
real estate of such person, committed in his Ufetime, for 
which an action might have been maintained by such per^ 
son, so as such injury shall have been committed within six 
calendar months before the death of such deceased person, 
and provided such action shall be brought within one year 
after the death of such person; and the damages, when re- 
covered, shall be part of the personal estate of such person; 
and actions and further, that an action of trespass, or trespass oh the 
^^y ^ ^ case, as the case may be, may be maintained against the 
gainst exe- executors or administrators of any person deceased, for any 
iiSury to'*" wrong committed by him in his lifetime to another, in re- 
property, spect of his property, real or personal, so as such injury 
sonar by'' shall have been committed within six calendar months be- 
their testa- fQ^g ^u^h person's death, and so as such action shall be 
brought within six calendar months after such executors or 

(a) Upon the construction of the the testator; but, for injuries to real 

4 Geo. 3, c 7, executors could main- property, committed in the lifetime of 

tain an action ex delicto for almost the owner, neither heirs or devisees, 

every species of injury to personal executors or administrators, could sue. 
property committed in the lifetime of 
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administrators shall have taken upon themselves the admi- 3 & 4 w. 4, 
nistration of the estate and effects of such person; and the ^' ^^' 
damages to be recovered in such action shall be payable in 
like order of administration as the simple contract debts of 
such person. 

III. And be it further enacted, That all actions of debt Limitation 
for rent upon an indenture of demise, all actions of covenant debtontpe- 
or debt upon any bond or other specialty, and all actions of ^^'**"» *^* 
debt or scire facias upon any recognizance, and also all ac- 
tions of debt upon any award where the submission is not 

by specialty, or for any fine due in respect of any copyhold 
estates, or for an escape, or for money levied on any fieri 
facias, and all actions for penalties, damages, or sums of 
money given to the party grieved by any statute now or 
hereafter to be in force, that shall be sued or brought at 
any time after the end of the present session of parliament, 
shall be commenced and sued within the time and limitation 
herein-after expressed, and not after; that is to say, the 
said actions of debt for rent upon an indenture of demise, 
or covenant or debt upon any bond or other specialty, ac- 
tions of debt or scire facias upon recognizance, within ten 
years after the end of this present session, or within twenty 
years after the cause of such actions or suits, but not after ; 
the said actions by the party grieved, one year after the end 
of this present session, or within two years after the cause 
of such actions or suits, but not after; and the said other 
actions within three years after the end of this present ses- 
sion, or within six years after the cause of such actions or 
suits, but not after; provided that nothing herein contained 
shall extend to any action given by any statute where the 
time for bringing such action is or shall be by any statute 
specially limited. 

IV. And be it further enacted. That, if any person or per- Remedy for 
sons that is or are or shall be entitled to any such action or J-g^gg'^co- 
suit, or to such scire facias, is, or are, or shall be, at the time vert, &c. 
of any such cause of action accrued, within the age of twen- 
ty-one years, feme covert, non compos mentis, or beyond the 

seas, then such person or persons shall be at liberty to bring 
the same actions, so as they commence the same within such 
times after their coming to or being of full age, discovert, of 
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3 & 4 w. 4, spund memory) or returned fyjou^ beyon^ tjie s^asi a^ ot^^r 
; ^' ^^' persons having no such impediment should^ ax^cprding, t9 
Absence of U^e provisions of this a^t^ have dope ; and tbat^ if aigr person 
b^yra^d MM ^^ persons against whom ther^ shall be any 8|;<^ qmaf^pt 
providedfor. action is^ or are^ or shall be^ at the time such cai^ of ag^tt 
accrued, beyond the seas, tlien.th^ person or pgr^ons enti- 
tled to any such cause of action shall be at liberty to bring 
the same against such person, or p^rsop? within sucl^, tipps 
1^ Are before limited after the return of such person or perf 
si^ons from beyond the seas. . . 

Proviso in V. Provided always. That, if any acl^owl/edgn^nt sl^ajl 
knowied*^- ^^^^ ^^'^ made, either by writing signed by the party liablp 
mentin b^y vi^tue of such. indenture^ speciality i^ or recogQizance^ pr 
b "part pay- ^^^ i^gent, or by part payment or part satisfa^ipji on accov^pit 
ment pf ^ny principal or inte|;:est being then due thereoQ, it sh^ll 
and may be lawful for the person or persons entitled (o, such 
actions to bring his gr their action for the mopey. reiua^ing 
unpaid and so acknowledged to h§ dujp, within twenty y^^^ 
after such jwjknowledgment by writing or pj^ payment^ or 
pi^rt satisfaction a^f aforesaid, or, in case the persop or per- 
sons entitled to such action shallot the time of such i^^lpipw- 
ledgment be under such disability as aforesaid, or the party 
ma^g such acknowledgment be, at the time of making the 
same, beyond (he seas, then within twenty y^9rs after such 
disability shall have ceased as aforesaid, or the p^trty shall 
have returned from beyond seas, as the case may be; and 
the plaintiff or plaintiffs in any such action, or any indenture, 
specialty, or recognizance, may, by way of replication, state 
such acknowledgment, and that such action was brought 
within the time aforesaid, in answer to a plea of this statute. 
Tbe limita- VI- And nevertheless be it enacted, if in any of the $aid 
judgmMi't or ^^tions judgment be given for the plaintiff, and the same be 
outlawry re- reversed by error, or a verdict pass for the plaintiff, and 
upon matter alleged in arrest of judgment the judgment be 
given against the plaintiff that he take nothing by his plaint^ 
w.rit, or bill> or, if in any of the said actions the defendant 
shall be outlawed, and shall after reverse the said outlawry. 
That, in all such cases, the party plaintiff, his executors or 
administrators, as the case shall require, may commence a 
ne^ action or suit from time to time within a year after such 
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judgment reversed, dr such judgment giYeii against ihe3&.4W. 4> 
plaintiff, or outlawry reversed, and not after. — Li?:: — 

y II. And be it further enacted, That no part of the No part of 
United Kingdom of Great Britain and Ireland, nor the ^^^„g^"j^f 
Islands of Man, Guernsey, Jersey, Aldemey, and Sark, nor &c. to be 
any islands adjacent to any of them^ being part of the dbmin- yonTtbe^' 
ions of his Majesty, shall be deemed to be beyond the seas "fa^ within 

.1. , .«»i«- i»-i -I*!*"® meaning 

withm the meaning of this act, or of the act passed m the of this act. 
twenty-first year of the reign of King James the First, inti- 
tuled '' An Act for Limitation of Actions, and for avoiding 
of Suits in Law." 

VIII. And be it further enacted, (b) That no plea in Restrietbn 
abatement for the nonjoinder of any person as a co-defend- ^^^'^t"* 
ant shall be allowed in any court of common law unless h for non-join- 
shall be stated in such plea that such person is resident defendant* 
within the jurisdiction of the court, and unless the place of 
residence of such person shall be stated with convenient cer- 
tainty in an affidavit verifying such plea. 

' IX. And be it further enacted. That, to any plea in abate- Reply of 
ment in any court of law of the nonjoinder of another per- p{^"iJ| ^ 
son, the plaintiff may reply that such person has been dis- abatement 
charged by bankruptcy and certificate, or under an act for joi„der. 
the relief of msolvent debtors. 

X. And be it further enacted. That, in all cases in which Provision in 
after such plea in abatement the plaintiff shall, without hav- lubs^ent 
ing proceeded to trial upon an issue thereon, commence an- proceedings 
other action against the defendant or defendants in thopenons 
action in which such plea in abatement shall have been "f ™f * »" * 

* plea in 

pleaded, and the person or persons named in such plea in abatement 
abatement as joint contractors, if it shall appear by the 
pleadings in such subsequent action, or on the evidence at 
the trial thereof, that all the original defendants are Uable, 
but that one or more of the persons named in such plea in 
abatement or any subsequent plea in abatement are not Ua- 
ble as a contracting party or parties, the plaintiff shall never- 
theless be entitled to judgment, or to a verdict and judg- 
ment^ as the case may be^ against the other defendant or 

(6) For a fiill exposition of the pre- in this and the four next sections, 
vioos staCte of tiie law, and of tiie See the Srd Rep. of the Common Law 
grounds of the enactments contained Commissioners. 
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Misnomer 
not to be 
pleaded in 
abatement 



initials of 
names may 
be used in 
some cases. 



Wager of 
law to be 
abolished. 



defendants who shall appear to be liable; and every defend- 
ant who is not so liable shall have judgment, and shall be 
entitled to his costs as against the plaintiff, who shall be al- 
lowed the same as costs in the cause against the defendant 
or defendants who shall have so pleaded in abatement the 
nonjoinder of such person ; provided that.any such defend- 
ant who shall have so pleaded in abatement shall be at 
Uberty on the trial to adduce evidence of the liability of the 
defendants named by him in such plea in abatement. 

XL And be it further enacted, That no plea in abate- 
ment for a misnomer shall be allowed in any personal action, 
but that, in all cases in which a misnomer would but for this 
act have been by law pleadable in abatement in such actions, 
the defendant shall be at liberty to cause the declaration to 
be amended, at the costs of the plaintiff, by inserting the 
right name, upon a judge's summons founded on an affida- 
vit of the right name ; and, in case such summons shall be 
discharged, the costs of such application shall be paid by 
the party applying, if the judge shall think fit. 

XIL And be it further enacted. That, in all actions upon 
bills of exchange or promissory notes, or other written in- 
struments, any of the parties to which are designated by the 
initial letter or letters or some contraction of the Christian 
or first name or names, it shall be sufficient in every affida- 
to hold to bail, and in the process or declaration, to desig- 
nate such persons by the same initial letter or letters or con- 
traction of the Christian or first name or names, instead of 
stating the Christian or first name or names in full. 

XIII. And be it further enacted (c), That no wager of 
law shall be hereafter allowed. 



(c) Previously to this act, an exe- 
cutor or administrator was not liable 
to be sued in debt on simple contract 
in the King's Bench or Common Pleas, 
though he was liable in the Exche- 
quer. This grew out of the absurd 
and long exploded mode of trial by 
wager of law, by which the defendant 
was allowed in debt on simple contract 
and some other cases, to discharge 
himself on his own oath, and that of 



a certain number of compurgators 
swearing to their belief of his asser- 
tion. This mode of trial being inap- 
plicable to the case of an executor or 
administrator, because he was charged 
in outer droit, and had to answer, 
not for his own contract, but that of 
another person, the legal inference 
was, that an action for debt on simple 
contract ought not, as against such 
a defendant, to be permitted; for, other- 
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XIV. And be it further enacted, That an action of debt 3 & 4 w. 4, 
on simple contract shall be maintainable in any court of — ^ ^' 

1 .. . 3 • • J. A. Action of 

common law against any executor or administrator. debtonsim- 

XV. And whereas it is expedient to lessen the expense p^® contract. 
of the proof of written or printed documents, or copies ^j''"*^*® 
thereof, on the trial of causes (d) ; be it further enacted, make regu- 
That it shall and may be lawful for the said judges, or any JJeTdmU-^^ 
such eight or more of them as aforesaid, at any time within "on of writ- 
five years afler this act shall take effect, to make regula- nients. 
tions by general rules or orders, from time to time, in term 

or in vacation, touching the voluntary admission, upon an 
application for that purpose at a reasonable time before the 
trial, of one party to the other of all such written or printed 
documents, or copies of documents, as are intended to be 
offered in evidence on the said trial by the party requiring 
such admission, and touching the inspection thereof before 
such admission is made, and touching the costs which may 
be incurred by the proof of such documents or copies on the 
trial of the cause in case of the omitting to apply for such 
admission, or the not producing of such document or copies 
for the purpose of obtaining admission thereof, or of the 
refusal to make such admission, as the case may be, and as 
to the said judges shall seem meet; and all such rules and 
orders shall be binding and obligatory in all courts of com- 
mon law, and of the like force as if the provisions therein 
contained had been expressly enacted by parliament. 

XVI. And whereas it would also lessen the expense of writs of in- 
trials and prevent delay if such writs of inquiry as herein- ?,tf -J^' 
after mentioned were executed, and such issues as herein- 8 &9Wiu. 
after mentioned were tried, before the sheriff of the county b^executed 
where the venue is laid ; be it therefore enacted. That all ^^fe the 

sheriDiun- 

writs issued under and by virtue of the statute passed in less other- 
the session of parliament held in the eighth and ninth years ^md^' 
of the reign of King William the Third, intituled * An Act 
for the better preventing frivolous and vexatious suits,' shall, 

wise it wouldfollow that the estate might tion abolished. 
be charged in cases where the testator (d) A very elaborate statement of 

liinself, if living, might have waged his the grounds of this enactment will be 

law. Both wager oflaw and the rule in found in the second Report of the 

question are by this and the next sec- common law commissioners. 
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^ * ^lY' *' ^'^'^ss the court where such action is pending, or a judge of 

■ — one of the said superior courts, shall otherwisig order, direct 

the sheriff of the county where the action shall be brought 
to summon a jury to appear before such sheriff, instead of 
the justices or justice of Assize or Nisi Prius of that county, 
to inquire of the truth of the breaches suggested, and as- 
sess the damages that the plaintiff shall have sustained 
thereby^ and shall command the said sheriff to make return 
thereof to the court from whence the same shall issue at a 
day certain, in term or in vacation, iii such writ to be men- 
tioned; and such proceedings shall be had after the return 
of such writ as are in the said statute in that behalf men- 
tioned, in like manner as if sueh writ had been executed 
before a justice of Assize or Nisi Prius. 
Power to XVII. And be it further enacted, That, in any action 
joined Tn"" depending in any of the said superior courts for any debt or 
certain ac- demand in which the sum sought to be recovered, and in- 
t^d before ^oTsed OH the writ of summons, shall not exceed twenty 
the sheriff pounds, it shall be lawful for the court in which such suit 

or anv 

judge. shall be depending, or any judge of any of the said courts, 
if such court or judge shall be satisfied that the trial will 
not involve any difficult question of fact or law, and such 
court or judge shall think fit so to do, to order and direct 
that the issue or issues joined shall be tried before the she* 
riff of the county where the action is brought*, or aiiy judge 
of any court of record for the recovery of debt in such 
county, and for that purpose a writ shall issue directed to 
such sheriff, commanding him to try such issue or issues, by 
a jury to be summoned by him, and to return dftch vnrit 
with the finding of the jury thereon indorsed, at a dliy cer- 
tain, in term or in vacation, to be named in such writ j and 
thereupon such sheriff or judge shall summon a jury, and 
shall proceed to try such such issue or issues. 
Upon the XVIIL And be it further enacted. That, at the return of 
return of a ^^jjy g^^jj ^^jj. ^f inquiry, or writ for the trial of such issue 

wnt of in- •' .111 i • i -J 

quiry, or a or issues as aforesaid, costs shall be taxed, judgment signed, 
raes ^udg- ^^^ execution issued forthwith, unless the sheriff or his 
ment to be deputy before whom such writ of inquiry may be executed, 
unless,' &c. or such sheriff, deputy, or judge before whom such trial 
shall be had, stall certify under his hand, upon such writ 
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that judgment ought not to be signed until the defendant 3 & 4 w. 4, 
shall have had an opportunity to apply to the court for a — ^i-r-l — 
new inquiry or trial, or a judge of any of the said courts 
shall think fit to order that judgment or execution shall be 
stayed till a day to be named in such order ; and the verdict 
of such jury, on the trial of such issue or issues, shall be as 
valid and of the like force as a verdict of a jury at Nisi 
Prius ; and thfe sherifi*, or his deputy, or judge, presiding at Sheriff, as to 
the trial of such issue or issues, shall have the Bike powers to havTSfe* 
with respect to amendment on such trial as are herein-after like powers 

X • J X -vT- • Tfc • " judges at 

given to judges at Nisi Prius. Nisi Prius. 

XIX. Provided, also. That all and every the provisions Provisions 
contained in the statute made and passed in the first year of j^^gYtiti'd^ 
the reign of his present Majesty, intituled ' An Act for the such writs 
more speedy judgment and execution in actions brought in and°issues. 
his Majesty's courts of law at Westminster, and in the court, 

of Common Pleas of the county palatine of Lancaster, and 
for amending the law as. to judgment on a cognovit acti- 
onem in cases of bankruptcy,' shall, so far as the same are 
applicable thereto, be extended and applied to judgments 
and executions upon such writs of inquiry, and writs for the 
trials of issues, in like maimer as if the same were expressly 
re-enacted herein. 

XX. And be it further enacted, That, ftom and after the sheriffs to 
first day of June one thousand eight hundred and thirty- [lerto^be " 
three the sheriff of each county in England and Wales shall resident in 
severally name a sufficient deputy. Who shall be resident or 

have an office within one mile from the Inner Temple Mall| 
for the receipt of writs, granting warrants thereon,, making 
returns thereto^ and accepting of all rules and orders to be 
made on or touching the execution of any process or writ to 
be directed to such sheriff. 

XXI. And be it further enacted. That it shall be lawful Defendant 
for the defendant in all personal actions, (except actions for ^^ ^ J^y^' 
assault and battery, false imprisonment, libel, slander, ma- money into 
licious arrest or prosecution, criminal conversation, or de- tain actions' 
bauching of the plaintiff's daughter or servant), by leave of *»yjJJJ^8«'* 
any of the said superior courts where such action is pending, 

or a judge of any of the said superior courts, to pay into 
court a sum of money by way of compensation or amends, in 

i2 
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3 & 4 w. 4, such manner and under such regulations as to the payment 
- ^'^^' of costs and the form of pleadings as the said judges^ or 
such eight or more of them as aforesaid, shall, by any rules 
or orders by them to be from time to time made, order and 
direct (^). 
Power to XXII. And whereas unnecessary delay and expense is 
direct local sometimes occasioned by the trial of local actions in the 
tried in any county where the cause of action has arisen ; be it therefore 
county. enacted. That, in any action depending in any of the said 
superior courts, the venue in which is by law local, the court 
in which such action shall be depending, or any judge of 
any of the said courts, may, on the appUcation of either 
party, order the issue to be tried, or writ of inquiry to be 
executed, in any other county or place than that in which 
the venue is laid ; and for that purpose any such court or 
judge may order a suggestion to be entered on the record, 
that the trial may be more convenieifitly had, or writ of in- 
quiry executed, in the county or place where the same is 
ordered to take place. 
Allowing XXIII. And whereas great expense is often incurred, 
amend- and delay or failure of justice takes place, at trials, by 

ments to be / . •* «.• i «,.• i u 

made on the reason 01 vanauccs as to some particular or particulars be- 
record in twccu the proof and the record or settiiijr forth on the 

certain * ^ . , . 

cases. record or document on which the trial is had, of contracts, 
customs, prescriptions, names, and other matters or circum- 
stances not material to the merits of the case, and by the 
mis-statement of which the opposite party cannot have been 
prejudiced, and the same cannot in any case be amended at 
the trial, except where the variance is between any matter 
in writing or in print produced in evidence and the record: 
And whereas it is expedient to allow such amendments as 
herein-after mentioned to be made on the trial of the cause : 
be it therefore enacted. That it shall be lawful for any court 
of record holding plea in civil actions, and any judge sitting 
at Nisi Prius, if such court or judge shall see fit so to do, to 
cause the record, writ, or document on which any trial may 
be pending before any such court or judge, in any civil 
action, or in any information in the nature of a quo warranto, 

(e) For the previous state of the law, ation, see the second Report of the 
and the reasons for the proposed alter- common law commissioners. 
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or proceedings on a mandamus, when any variance shall ap- 3 &4 w. 4, 
pear between the proof and the recital or setting forth on — SiiH: — 
the record, writ, or document on which the trial is proceed- 
ing, of any contract, custom, prescription, name, or other 
matter, in any particular or particulars in the judgment of 
such court or judge not material to the merits of the case, 
and by which the opposite party cannot have been pre- 
judiced in the conduct of his action, prosecution, or defence, 
to be fortliwith amended by some oflScer of the court or 
otherwise, both in the part of the pleadings where such 
variance occurs, and in every other part of the pleadings 
which it may become necessary to amend, on such terms, as 
to payment of costs to the other party, or postponing the 
trial to be had before the same or another jury, or both 
payment of costs and postponement, as such court or judge 
shall think reasonable ; and in case such variance shall be 
in some particular or particulars in the judgment of such 
court or judge not material to the merits of the case, but 
such as that the opposite party may have been prejudiced 
thereby in the conduct of his action, prosecution, or defence, 
then such court or judge shall have power to cause the same 
to be amended upon payment of costs to the other party, 
and withdrawing the record or postponing the trial as afore- 
said, as such court or judge shall think reasonable; and 
after any such amendment the trial shall proceed, in case 
the same shall be proceeded with, in the same manner in all 
respects, both with respect to the liabiUty of witnesses to be 
indicted for perjury, and otherwise, as if no such variance 
had appeared ; and in case such trial shall be had at Nisi 
Prius or by virtue of such writ as aforesaid, the order for 
the amendment shall be indorsed on the postea, or the writ, 
as the case may be, and returned together with the record 
or writ; and thereupon such papers, rolls, and other records 
of the court from which such record or writ issued, as it 
may be necessary to amend, shall be amended accordingly; 
and in case the trial shall be had in any court of record, 
then the order for amendment shall be entered on the roll 
or other document upon which the trial shall be had ; pro- 
vided that it shall be lawful for any party who is dissatisfied 
with the decision of such judge at Nisi Prius, sheriff, or 
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3 & 4 w. 4, other officer, respecting his allowance of any such amend- 

— - — - — ment, to apply to the court from which such record or writ 

issued for a new trial upon that ground, and in ca&fe any 

such court shall thhfik such amendment improper, a new 

trial shall be granted accordingly, on such terms as the 

court shall think fit, or the court shall make such other 

order as to them may seem meet. 

Power for XXIV. And be it further enacted, That the said court 

orV^ge to or judge shall and may, if they or he think fit>, in all such 

direct the cascs of Variance, instead of causing the record or document 

facts to be 

found sped- to be amended as aforesaid, direct the jury to find the fact 

"^'y* or facts, according to the evidence, and thereupon such 

finding shall be stated on such record or document, and, 

notwithstanding the finding on the issue joined, the said 

court, or the court from which the record has issued shall, 

if they shall think the said variance immaterial to the merits 

of the case, and the mis-statement such as could not have 

prejudiced the opposite party in the conduct of the action 

or defence, give judgment according to the very right and 

justice of the case. 

Power to XXV. And be it further enacted. That it shall be law- 

ciaUase^" ^ ^^^ *^® parties in any action or information, after issue 

without pro- joined, by consent and by order of any of the judges of the 

triai!"^*° ipaid superior courts, to state the facts of the case, in the 

form of a special case, for the opinion of the court, and to 

agree that a judgment shall be entered for the plaintiff or 

defendant by confession, or of nolle prosequi, immediately 

after the decision of the case, or otherwise, as the court may 

think fit; and judgment shall be entered accordingly. 

Witnesses XXVI. And in order to render the rejection of witnesses 

interested qjj ^jjg ground of interest less frequent, be it fUrther enacted, 

account of That, if any witness shall be objected to as incompetent, on 

!SVe"f' the ground that the verdict or judgment in the action, on 

missibie. which it shall be proposed to examine him, would be admis* 

sible in evidence for or against him, such witness shall never^ 

theless be examined, but, in that case, a verdict or judgment 

in that action in favour of the party on whose behalf he shall 

have been examined, shall not be admissible in evidence for 

him or any one claiming under him, nor shall a verdict or 

judgment against the party on whose behalf he shall have 
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been examined be admissible in evidence against him or any 3 & 4 w. 4, 
one claiming under him. "•^^- 

XXVII. And be it further enacted, That the name of Direction to 
every witness objected to as incompetent on the ground that namro/tbe 
such verdict or judgment would be admissible in evidence witness on 
for or against him, shall at the trial be indorsed on the 
record or document on which the trial shall be had, together 

with the name of the party on whose behalf he was examin- 
ed, by some officer of the court, at the request of either 
party, and shall be afterwards entered on the record of the 
judgment; and such indorsement or entry shall be sufficient 
evidence that such witness was examined, in any subsequent 
proceeding in which the verdict or judgment shall be offer- 
ed in evidence. 

XXVIII. And be it further enacted. That, upon all debts Jury em- . 
or sums certain, payable at a certain time or otherwise, the aiirwlnter- 
jury, on the trial of any issue, or on any inquisition of est upon 
damages, may, if they shall think fit, allow interest to the 
creditor at a rate not exceeding the current rate of interest 

from the time when such debts or sums certain were pay- 
able, if such debts or sums be payable by virtue of some 
written instrument at a certain time, or, if payable otherwisCf 
t^en from the time when demand of payment shall have 
been made in writing, so as such demand shall give notice 
to the debtor that interest nvill be claimed from the date of 
such demand until the term of payment; provided that 
interest shall be payable in all cases In which it is now pay- 
able by law. 

XXIX. And be it further enacted, That the jury, on the In certain 

^•in • .... rtj .A actions the 

trial ot any issue, or on any uquisition 01 damages, may, it j„^ jq^^ 
they «hall think fit, give damages in the nature of interest, g>ve dama- 
over and above the value of the goods at the time of the nature of 
conversion or seizure, in all actions of trover or trespass de ^"^'••*- 
bonis asportatis, and over and above the money recoverable 
in all actions on poUcies of assurance made after the passing 
of this actr 

XXX. And be it further enacted. That, if any person interest to 
shall sue out any writ of error, upon any judgment whatso* ^ Jai^wriu 
ever, given in any court in any action personal, and the o^e'for for 
court of error shall give judgment for the defendant there- that 



! execu- 



i 
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3 &4 w. 4, on, then interest shall be allowed by the court of error for 

c 42 " 

, — such time as execution has been delayed by such writ of 
been delay- error, for the delaying thereof. 

^ ' XXXL And be it further enacted, That, in every action 

Buingin brought by any executor or administrator in right of the 
right of the testator or intestate, such executor or administrator shall, 

testatoF) to 

pay costs, unlcss the court in which such action is brought, or a judge 
of any of the said superior courts, shall otherwise order, be 
liable to pay costs to the defendant in case of being non- 
suited, or a verdict passing against the plaintiff, and in all 
other cases in which he would be liable, if such plaintiff 
were suing in his own right upon a cause of action accruing 
to himself; and the defendant shall have judgment for such 
costs, and they shall be recovered in like manner. 
One or more XXXII. And be it further enacted. That, where several 
defendants P^^'^ons shall be made defendants in any personal action, 
in any ac- and any one or more of them shall have a nolle prosequi 
tZne'irl entered as to him or them, or upon the trial of such action 
sequi, or a ghall have a verdict pass for him or them, every such person 
have costs, shall have judgment for and recover his reasonable costs, 
unless, in the case of a trial, the judge before whom such 
cause shall be tried shall certify upon the record, under hi^ 
hand, that there was a reasonable cause for making such 
person a defendant in such action. 
Where nolle XXXIII. And be it further enacted. That, where any 
tered*upon' nollc prosequi shall have been entered upon any count, or 
any count, ♦ ^s to part of any declaration, the defendant shall be entitled 
to, and have judgment for, and recover his reasonable costs 
in that behalf. 
Piaintiif in XXXIV. And be it further enacted. That, in all writs of 
an^piflin^ff ^^^^e facias the plainidff obtaining judgment on an award of 
or defendant execution, shall rccovcr his costs of suit upon a judgment 
rer, to have by default, as well as upon a judgment after plea pleaded or 
^*'** demurrer joined ; and that, where judgment shall be given 

either for or against a plaintiff or demandant, or for or 
against a defendant or tenant, upon any demurrer joined in 
any action whatever, the party in whose favour such judg- 
ment shall be given shall also have judgment to recover his 
costs in that behalf. 
Costs of spe- XXXV. And whereas, it is provided in and by a statute 
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passed in the sixth year of the reign of his late M ajesty, 3 & 4 w. 4, 

intituled '^ An Act for consolidating and amending the law £ii^! 

relative to jurors and juries," that the person or party who ^*J^^a 
shall apply for a special jury shall pay the fees for striking nonsuit 
such jury, and all the expenses occasioned by the trial of J^* *» *^' 
the cause by the same, and shall not have any further or 
other allowance for the same, upon taxation of costs, than 
such person or party wotdd be entitled unto in case the. 
cause had been tried by a common jury, unless the judge 
before whom the cause is tried shall, immediately after the 
verdict, certify under his hand, upon the back of the record, 
that the same was a cause proper to be tried by a special 
jury: And whereas, the said provision does not apply to 
cases in which the plaintiff has been nonsuited, and it is 
expedient that the judge should have such power of certi* 
fying, as weU when a plamtiff is nonsuited, as when he has 
a verdict against him; be it therefore enacted. That the 
said provision of the said last-mentioned act of parliament, 
and every thing therein contained, shall apply to cases in 
which the plaintiff shall be nonsuited, as well as to cases in 
which a verdict shall pass against him. 

XXXVI. And whereas, it would tend to the better dis->Powerto 
patch of business, and would be more convenient, and bet- Stiona'asTo 
ter assimilate the practice, and promote uniformity in the ^^^ officers 
allowance of costs, if the officers on the plea side of the court at 
courts of King Bench and Exchequer, and the officers of ^"^xirT 
the court of Common Pleas at Westminster, who now per- costs. 
form the duties of taxing costs, were to be empowered to 
tax costs which: have arisen, or may arise, in each of the 
said courts indiscriminately; be it therefore enacted. That 
it shall be lawful for the judges of the said courts, or such 
eight or more of them as aforesaid, by any rule or order to 
be from time to time made, in term or vacation, to make 
such regulations for the taxation of costs by any of the said 
officers of the said courts indiscriminately as to them may 
seem expedient, although such costs may not have arisen in 
respect of business done in the court to which such officer 
belongs, and to appoint some convenient place in which the 
business of taxation shall be transacted for all the said 
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a& 4 w. 4, courtSi- and to alter the same when and as it may seem to 
—1-12: — them expedient* 

Executort XXXVII. And be it further enacted, That it shall be 
ofiesior li^wful £or the executors or administrators of any lessor or 
train for landlord , to distrain upon the lands demised for any term, 

his UfeUme. ^' ^* ^'> ^^' ^^^ arrearages of rent due to such lessor or 
landlord in his lifetime, in like manner as such lessor or 
landlord might have done in his lifetime. 
Arrearsmay XXXVIII. And be it further enacted, that such arrear- 
ed ^?^th- ^S^ ™^y ^® distrained, for after the end or determination 
six months of such term or lease at will, in the same manner ^a if such 
miration 'of ^^^^^'^ or lease had not been ended or determined; .provided 
term. that such distress be made ipthin the space of six calendar 
months after the determination of such term or lease, and 
during the continuance of the possession of the tenant from 
whom such arrears became due: Provided also, that all and 
every the powers and provisions in the several statutes made 
relating to distressea for rent, ^hall be appUcable to the dis- 
tresses so made as aforesaid. 
Submission XXXIX. And whcrcas it is expedient to render refer- 
tion'by niie ^J^ccs to arbitration more effectual (/): be it fturther enact- 
ofcQMr^ ed, That the power and authority of any arbitrator or 
berevoca- umpire appointed by or in pursujance of any rule of ^court^ 
bie ^WiQut or judge's order, or order of Nisi Prius, in any action now 
court. brought, or which shall be hereafter brought, or by or in 
pursuance of any submission to reference containing an 
agreement that such submission shall be made a rule of any 
of his Majesty's courts of record, shall not be revocable by 
any party, to such reference, without the leave of the court 
by whidi such rule or order shall be made or whidbi shall 
be mentioned in such submission, or by leave of a judge; 
and the arbitrator or umpire shall and may and is hereby 
required to proceed with the reference notwithstanding^ any 
QVich revocation, and to make such award, although the per- 
son making such revocation shall not afterwards attend the 
i^eference; and that the court, or any judge thereof, may 

(/) The grounds of this and the two the second Report of the coomKm 
following sections will be found in law commissioners. 



AMENDMENT OF THE LAW. 1S3 

from time to time enlarge the term for any such arbitrator 3 & 4 w. 4, 
making his award. 



XL. And be it further enacted^ That} when any reference Power to 
shall have been made by any such rule or order as afore- attendance 
said} or by any submission containing such agreement as of witnesMf. 
aforesaid} it shall be lawful for the court by which such rule > 
or order shall be madC} or which shall be mentioned in such 
agreement} or for any judge^ by rule or order to be made 
for that purpose} to command the attendance and examina- 
tion of any person to be named} or the production of any 
documents to be mentioned in such rule or order; and the 
disobedience to any such rule or order shall be deemed a 
contempt of court} if} in additiop to the service of such rule 
or order, an appointment of the time and place of attendance 
in obedience thereto, signed by one at least of the arbitra- 
tors, or by the umpire, before whom the attendance is 
required, shall also be served either together with or after 
the service of such rule or order: Provided always, that 
every person whose attendance shall be so required, shall 
be entitled to the Uke conduct money and pajrment of 
expenses and for loss of time as for and upcki attendance 
at any trial: Provided alsO} that the application made to 
such court or judge for such rule or order shall set forth 
the county where such witness is residing at the timC} or 
satisfy such court or judge that such person cannot be 
found: Provided also, that no person shall be compelled to 
produce} under any such rule or order, any writing or othe^ 
document that he would not be compelled to produce at a 
trial, or to attend at more than two consecutive days, to be 
named in such order. 

XLI. And be it further enacted, That, when in any rule Power for 
or order of reference, or in any submission to arbitration tors wi!£rft 
containing an agreement that the submission shall be made rule of omurt 
a rtde of court, it shall be ordered or agreed that the wit- teranoath. 
nesses upon such reference shall be examined upon oath, it 
shall be lawful for the arbitrator or umpire, or any one ar- 
bitrator, and he or they are hereby authorized and required, 
to administer an oath to such witnesses, or to take their 
affirmation in cases where affirmation is allowed by law in- 
stead of oath; and if upon such oath or affirmation any per- 
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3&4 w. 4, son making the same shall wilfully and corruptly give any 
— ^ — '. — false evidence, every person so offending shall be deemed 
and taken to be guilty of perjury, and shall be prosecuted 
and punished accordingly. 
Power of XLII. And whereas it would be convenient if the power 
oraamulsions ^^ *^® superior courts of common law and equity at West- 
to take affi- minster to grant commissions for taking affidavits to be used 
tendtoScot- in the Said courts respectively should be extended; be it 
i*°u*df fiirther enacted by the authority aforesaid, That the Lord 
High Chancellor, lord keeper, or lords commissioners of the 
great seal, the said courts of law, and the several judges of 
the same, shall have such and the same powers for granting 
commissions for taking and«receiving affidavits in Scotland 
and Ireland, to be used and read in the said courts respec- 
tively, as they now have in all and every the shires and 
counties within the kingdom of England, and dominion of 
Wales, and town of Berwick-upon-Tweed, and the Isle of 
Man, by virtue of the statutes now in force; and that all 
and evei*y person and persons wilfully swearing or affirming 
falsely in any affidavit to be made before any person or per- 
sons who shall be so empowered to take affidavits under the 
authority aforesaid, shall be deemed guilty of perjury, and 
shall incur and be liable to the same pains and penalties as 
if such person had wilfully sworn or affirmed falsely in the 
open court in which such affidavit shall be intitled, and be 
liable to be prosecuted for such perjury in any court of com- 
petent jurisdiction in that part of the United Kingdom in 
which such offence shall have been committed, or in that 
part of the United Kingdom in which such person shall be 
apprehended on such a charge. 
Fortheabo- XLIII. And whereas the observance of holidays in the 
t^n hott-*'' ®*^^ courts of common law during term time, and in the 
days. offices belonging to the same, on the several days on which 

holidays are now kept, is very inconvenient, and tends to 
delay in the administration of justice; be it therefore enact- 
ed by the authority aforesaid, That none of the several 
days mentioned in the statute passed in the sessions of par- 
5 & 6 Edw. liament holden in the fifth and sixth years of the reign of 
^' ""' ^' King Edward the Sixth, intituled " An Act for keeping 
holidays and fasting days," shall be observed or kept in 
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the said courts, or in the several offices belonging thereto, 3& 4W.4, 
except Sundays, the day of the nativity of our Lord, and — — - — 
the three following days, and Monday and Tuesday in 
Easter week. 

XLIV. And be it further enacted. That this statute shall Commence- 
commence and take effect on the first day of June, one thou- ™*"* ® *^ 
sand eight hundred and thirty-three. 

XLV. And be it further enacted. That nothing in this Not to ex- 
act shall extend to that part of the United Kingdom called landor^ScoH 
Ireland, or that part of the United Kingdom called Scot- land. 
land, except in the cases herein-before specially mentioned* 
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A. 

A CKNO WLEDGMENT, 

in writing, equivalent to possession or receipt of rent, 9. 

ACT FOR THE ABOLITION OF FINES AND RECOVERIES, 

applies to lands to be sold where the purchase-money is subject 
to be invested in the purchase of lands to be entailed, 
and where money is subject to be invested in like 
manner, 77. 
does not extend to Ireland, except where the same is expressly 
mentioned, 88. 

ACT FOR SHORTENING TIME OF PRESCRIPTION IN MODO 
DECIMANDIy 

not available, when, 35. 

to what cases this act shall not extend, ib, 

what time to be excluded in computing the periods of time therein 

mentioned, ib, 
pleading under, 36. 
presumptions to be excluded, when, ib. 
to extend only to England, ib, 

ACT TO AMEND THE LAW RELATING TO DOWER 
not to take effect before the 1st of January, 1834, 105. 

ACT FOR THE FURTHER AMENDMENT OF THE LAW, 

extends to Great Britain and Ireland, Guernsey, Jersey, Al- 

demey, and Sark, and the adjacent islands. 111. 
takes effect from the 1st of June, 1833, 125. 

ACTIONS, 

real and mixed, to be abolished, when, 21. 

except for dower, quare impeditf and ejectment, ib. 

ACTIONS, LOCAL. See Judges. 

ACTUAL TENANT IN TAIL, 

meaning of the words, 38. 
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ADMINISTRATOR, 

to claim as if he took the estate immediately on the death of the 
deceased, 7. 

ADVOWSON, 

not recoverable, but within three incumbencies, or sixty 

years, 18. 
incumbencies after lapse to be reckoned within the period, but 

not incumbencies after presentation to bishoprics, 20. 
person claiming in remainder, after an estate taO, to be barred, 

when, 20. 
no advowson to be recovered after a hundred years, tb, 

AFFIDAVITS, 

power of granting commissions to take affidavits to extend to 
Scotland and Ireland, 124. 

AMENDMENTS, 

not materia] to the merits, may be made in the record, &c. by 

any court of record holding plea in civil actions, or judge 

atNisiPrius, 116. 
lawftd for either party, on the ground of such amendment, to 

apply for a new trial, 117. 
court, instead of amending, may direct a jury to find according 

to the evidence, and thereupon, &c. 118. 

ANTIENT DEMESNE. See Fines and Recoveries. 
tenure will be restored, when, 43. 

ARBITRATION. 

submission to an arbitrator not to be revocable witliout the 

leave of the Court, 122. 
attendance of witnesses may be compelled on an arbitration, 123. 
arbitrators, under a rule of court, may administer on oath, ib, 

ASSETS, 

freehold and copyhold estates, which a debtor shall die seised 
of, or entitled to, shall be assets for the pajnnent of his 
simple contract as well as his specialty debts, 106. 
but specialty creditors, in which the heirs are bound, shall be 
paid in full, before creditors by simple contract, or by 
specialty in which the heir is not bound, ib, 

ASSURANCE, 

interpretation of^ in the act for amending the law of inheritance, 
96. 

B. 

BANKRUPT, 

tenant in tail being, how his estate is to be disposed of, 67. 
where there is a base fee, and no protector, 68. 
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BANKRUPT— (cow^JwMtf(/)- 

as to the consent of the j)rotector, GS, 

as to enrolment of the deed of disposition, and the consent, 69. 

protector refusing his consent, base fee may be enlarged, when, 

70. 
voidable estate created in favour of a purchaser before his 

bankruptcy, confirmed, how, 71. 
acts of bankrupt, tenant in tail, void against any disposition by the 

commissioners, 72. 
tenant in tail, subject to the powers given to the commissioners, 

and to the estate in the assignees, shall retain his powers 

of disposition, ib, 
tenant in tail dead, the disposition by the commissioners to 

have the same effect as if he were living, 73. 
effects of disposition by the commissioners where the lands are 

copyhold, 74. 
extent of the assignees' power to recover rents, enforce covenants, 

&c., ib, 
provisions of the act for the abolition of fines and recoveries to 

extend to bankrupt's lands in Ireland, 75. 
deeds relating to bankrupt's lands in Ireland to be inrolled 

there, 76. 
BASE FEE, 

interpretation of, in the fines and recoveries act, 37. 
may be enlarged, 49. 

united with the immediate reversion, to be enlarged, not merg- 
ed, 60. 

C 

COMMON AND OTHER PROFITS A PRENDRE, 

right of, not to be defeated afler thirty years, by shewing the 

commencement, 25. 
after sixty years the right to be absolute, f6. 
except enjoyed under deed or writing, 26. 
the said periods of time, how to be reckoned, 28. 

how to be pleaded, iL 
proviso as to disabilities, 29. 

CONTINUAL CLAIM, 

shall not preserve a right of entry or distress, 9. 

COPYHOLDS, 

entails in, how to be barred, 64. 

equitable tenants in tail may dispose of their lands by deed, 60. 

disposition of, when the tenant in tail is bankrupt, 74. 
COSTS, 

executor, suing in right of testator, liable to, 120. 

one or more of several defendants, having a uoI/p prosequi or a 
verdict, shall have costs, ib. 
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COSTS — (continued) . 

nolle prosequi entered up on any count, or as to part of a declara- 

tion, defendant shall have costs in that behalf, 120. 
plaintiff in set. fa., and plaintiff or defendant on demurrer, to 

have costs, ib. 
of special juries, in case of a nonsuit, ib, 
judges may make regulations for the taxation of, 121. 

D. 
DESCENDANT, 

interpretation of, in the act for amending the law of inherit- 

ance, 95. 
" DESCENT," 

interpretation of, in the act for amending the law of inheritance, 96. 

shall always he traced from the purchaser ; hut the last owner 
shall be considered to be the purchaser, unless the con- 
trary be shewn, ib, — See Purchaser. 

the male line to be preferred, 97. 

the mother of more remote male ancestor to be preferred to the 
mother of the less remote male ancestor, 98. 

half-blood of, on the part of a male ancestor, to inherit after the 
whole blood of the same degree; if on the part of a 
female ancestor, after her, ib, 

after the death of a person attainted, his ancestors may inherit, ib. 

DISABILITY, 

persons under, at the time of right accruing, to make entry 
or distress, or to bring an action, to be allowed ten years 
after the termination of their disability, 10. 
no action to be brought after forty years, notwithstanding con- 
tinued disabilities, 11. 
Scotland, Ireland, and the adjacent islands, not to be deemed 
beyond the seas, 12. 
DOWER, 

arrears of, not to be recoverable for more than six years, 23. 
widows to be entitled to, out of equitable estates, 103. 
seisin not necessary to give title to, 104. 
estates disposed of, not liable to, ib. 

subject to the charges created by any disposition or will of the 
husband, and all debts, incumbrances, contracts, and en- 
gagements to which his lands were liable, >6. 
may be barred by a declaration in a deed, or in the husband's 

will, ib. 
subject to any restrictions the husband may by will impose^ ib. 
shall be barred by a devise of real estate to the widow, ib. 
but not by a bequest of personalty, 105. 
agreement not to bar, may be enforced, ib, 
legacies in bar of dower still entitled to preference, 
certain kinds of, abolished, ib. 
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E. 

EASEMENT. See War. 

ENTAILS, 

no longer barrable by warranty, 47. 

ENTRY, 

not deemed possession, 9. 

right of, not to be taken away after the 31st of December, 1833, 

by descent cast, discontinuance, pr warranty, 22. 
EQUITY, 

no suit in, to be brought after the time when the plaintifi^ if en- 
titled at law, might have brought an action, 13. 

jurisdiction of, saved in certain cases, 15. 

courts of, excluded from giving any effect to dispositions by 

tenants in tail, or consents by protectors of the settlement, 

which could not be enforced at law, 62. 
ESTATE, 

interpretation of, in the fines and recoveries' act, 37. 

ESTATE TAIL, 

interpretation of, in the fines and recoveries' act, 37. 
may be disposed of for fui estate in fee simple, 48. 

saving the rights of certain persons, ib, 
the assurance must be inrolled, 61. 

except in case of copyholds, 66. 
extent of estate created by tenant in tail by way of mortgage, 

&c. 51. 
women seised of, ex provisione viri, may dispose of, 48. 

except when, 49. 
parties seised of, under acts of parliament, not to dispose of, 49. 
issue inheritable not to bar expectancies in, 50. 
a voidable estate by tenant in tail in favour of a purchaser con- 
firmed, when, 59. 
EXECUTORS, 

may bring actions for injuries to the real estate of the deceased, 108. 
actions may be brought against, for an injury to property real 

or personal by their testator, ib, 
liable to an actiotf of debt on simple contract, 113. 
suing in right of the testator, to pay costs, 120. 
of lessor may distrain for arrears in his lifetime, 122. 
such distress may be made within six months after the de- 
termination of the lease, &c., provided, &c. 124. 

F. 

FEME COVERTE, 

may convey her lands, or release her powers, &c., how, 81. 
powers given by this act to, not to interfere with her other 
powers, 82. 

&2 
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FEME COVERTE— (cow^mwerf). 

deeds by, to be acknowledged, when, 82. 

as to appointment of commissioners for taking acknowledgments 
of married women, ib, 

power of perpetual commissioners, 83. 

residing beyond the seas, special commissioners may be ap- 
pointed^ ib. 

memorandum of acknowle^ment to be indorsed, &c. 84. 

and a certificate thereof, signed by the judge, &c. taking the 
acknowledgment, ib, 

form of certificate, ib. 

certificate must be filed of record in the Common Pleas, 85. 

on certificate filed, the deed to operate firom the date of the 
acknowledgment, 86. 
certificate to be indorsed,, ib, 

office copy of certificate to be evidence, ib. 

officer of certificates to be a^^inted by the C. J. of the Court of 
Common Pleas, ib. 

Court of Common Pleas to have power of making orders con- 
cerning the examination of feme covertes, acknowledg- 
ments, certificates, &c. ib. 

feme coverte to be examined on surrender of an equitable estate 
in copyholds, 87. 

husband, lunatic. Court of Common Pleas may dispense with his. 
concurrence, when, 87. 

FINE, 

not to be levied after the 31st of December, 1833, 39. 

• 

FiNES AND RECOVERIES, 

persons liable to levy or suffer, after the 31st of December, 1833, 

may efiect the same purpose, how, 39. 
of lands in ancient demesne, in superior courts, may be reversed, 

how, 41. 
effect of, ib, 
of lands in ancient demesne, levied or suffered in the manor 

court, after having been levied or suffered in a superior 

court, valid, 42. 
of lands in ancient demesne, though levied or suffered in a 

wrong court, shall not be invalid, when, 43. 
made valid without amendment, when, 44. 
jurisdiction of any court to amend, not taken away, ib. 
certain cases where not made valid, 45. 
custody of the records of, 46. 

FORFEITURE, 

remainderman not availing himself of, shall have new right when 
his estate comes into possession, 7., 
FRAUD, 

while undiscovered, time Bhail nol tun, 15* 
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G. 
GRANTOR, 

lands limited ** to grantor or his heirs/' hy any assurance af- 
ter the 31st of December, 1833, shall create an estate by 
purchase, 96. 

H. 
HEIR, 

entitled under a will, shall take as devisee, 96. 

taking by purchase, under limitations to the heirs of his an- 
cestor, the land shall descend as if the ancestor had been 
the purchaser, 97. 

brother or sister shall not be considered to inherit immediately 
from his or her brother or sister, but the descent shall be 
traced through the parent, ib. 

HGLIDAYS, 

certain, abolished, 124. 

I. 
INQUIRY, See Writ. 

INROLMENT, 

deeds under the act for abolishing fines and recoveries need not 

be acknowledged before being inrolled, 79. 
such deeds, when inrolled, to take effect as if inrolment not 

required, ib, 
court of Chancery to regulate fees of inrolment, &c. ib. 
court of Common Pleas to regulate fees of entries on court 
rolls, &c., under this act, ib, 

INTEREST, 

arrears of, not to be recovered for more than six years, 23. 

except by a subsequent mortgagee or incumbrancer, when, ib, 
jury empowered to allow interest upon debts, 119. 
in certain cases, the jury may give damages in the nature of 

interest, ib, 
to be allowed on all writs of error, from the time that execution 
has been delayed, t6. 

ISSUE, See Judges. 

J. 
JUDGES, 

may make alterations in the forms of pleading, &c. 107. 

may make regulations as to the admission of written documents^ 

113. 
in certain cases may direct issues to be tried before the sheriff^ 

or S(c. 114. 
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J \JDGES^(c<mtinued) . 

upon the return of the writ of inquiry, or a trial of issue, judg- 
ment to he signed, unless &c. 114. 

sheriff as to such issue, to have the like power as judges at 
nuiprius, 115. 

provisions of 1 W. 4, c. 7, to extend to such writs of inquiry and 
issues, ib, 

may direct loca] actions to be tried in any county, 116. 

may make regulations for the taxation of costs, 121. 
See Amendment, Arbitration. 

L. 
LAND, 

construction of, in the act for limitation of actions, 3. 

abolition of fines and recoveries, 37, 
amending the law of inheritance, 9 1 . 
amendingt he law relating to dow- 
er, 103. 
not recoverable but within twenty years after the right of action 

accrued, 4. 
time at which the right shall have been deemed to have ac- 
crued — 
in the case of estate in possession, 5. 
on dispossession, ib. 
on alienation, ib, 
in case of future estates, ib, 
in case of forfeiture for breach of condition, ib, 
in the case of reversioner, 7. 
tenant at will, 8. 
tenancy from year to year, ib, 
in cases of express trust, the right shall be deemed to have accru- 
ed, when, 14. 
where rent of 20s, per annum wrongfully received, no right to 

aocme on the determination of the lease, 8. 
mere entry not to preserve the right, 9. See Disability. 
no action to be brought after forty years from the right of action 
accrued, 11. 

LEGACY, 

to be deemed satisfied, if no interest paid, or acknowledgment 
in writing within twenty years, 22. 

LIGHT, RIGHT OF, 

after twenty years* enjoyment to be indefeasible, 27. 

except enjoyed under deed or writing, 28. 
the said period how to be reckoned, ib, 
how to be pleaded, ib, 
presumptions in respect to, 29. 
proviso as to disabilities, ib. 
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LIMITATION, 

of action relating to real property e'xtends to the spiritual courts 

24. 
does not extend to Scotland, nor to advowsons in Ireland, ib, 
Scotland, Ireland, and the adjacent islands not to he deemed he- 

yond the seas, under, 12. 
at the end of the period of, the right of the party out of possession 

to he extinguished, 20. 

LOCAL ACTIONS. See Judges. 

M. 
MONEY, 

interpretation of, in the fines and recoveries* act, 38. 

defendant to he allowed to pay money into court, in certain ac- 
tions, hy judge's order, 115. 

charged on land hy any mortgage, judgment, lien, or otherwise, 
to he deemed satisfied if no interest paid, or acknow- 
ledgment in writing within twenty years, 22. 

MORTGAGOR, 

to he barred at the end of twenty years from the time when the 
mortgagee took possession, or from the last written ac- 
knowledgment, 15. 

N. 
NAMES, 

initials of, may he used in the affidavit to hold to bail, and in the 

process or declaration, 112. 

P. 
PAYMENT INTO COURT, See Money. 

PERSON, 

interpretation of, in the act for the limitation of actions, 4. 
in the act for abolition of fines and recoveries, 38. 

" PERSON LAST ENTITLED," 

interpretation of, in the act for amending the law of inheritance, 96. 
PLEA, 

in abatement for non-joinder of a co-defendant, restriction as to, 

111. 
as to plaintiff's reply to plea in abatement for non-joinder, ib. 
provision in the case of subsequent proceedings against the per- 
sons named in a plea in abatement, ib* 
misnomer not to be pleaded in abatement, 112. 

PLEADINGS, 

power given to the judge to make alterations in the mode of 
pleading in the superior courts, &c. 107. 
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POSSESSION, 

mere entry not deemed to be, 9. 

of one co-parcener, &c., not possession of the others, ib. 

of a yomiger brother, not the possession of the heir, ib. See Ac- 
knowledgment. 

not adverse at the time of passing the act for the limitation of 
actions, right not to be barred till the end of five years 
after, 10. 

adverse to a tenant in tail shall run on against remainder- 
men whom hemight have barred, 12. 

PRESCRIPTION, ACT FOR LIMITING, as to rights of common, &c. 

does not extend to Scotland or Ireland, 30. 
commences, when, ib, 

PROFITS d prendre. See Common, Prescription. 

PROTECTOR, 

of the settlement, who shall be, 51. 

when there are several owners of a prior estate, 53. 

married woman alone, or jointly with her husband, when, 54. 

lessee at rent shall not be, when, ib. 

tenant in dower, heir, executor, &c., shall not be, when, ib. 

when tenant in dower, &c., excluded, who shall be, ib. 

the person to make the tenant to the praecipe shall be, wlicn, 
55. 

bare trustee shall be, when, ib. 

may be appointed by settlor, 56. 

in cases of lunacy, Lord Chancellor shall be, 57. 
felony, &c., court of Chancery, t6. 

consent of, necessary to enable actual tenant in tail to create 
larger estate than base fee, 58. 

his consent necessary to the disposition of a base fee, ib, 

shall be subject to no control in exercising his power of con- 
sent, ib. 

as between protector and tenant in tail, certain rules of equity 
not toapply, 59. 

consent by, may be either by the same or a distinct deed, 61. 
not revocable, 62. 

married woman being protector, may consent as if she were 
sole, ib. 

consent by distinct deed must be inrolled, ib, 

of Lord Chancellor, &c., how to be obtained, 63. 

order of Lord Chancellor to be evidence of his consent, 64. 

as to consent of protector of settlement of copyholds, 65, 
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PURCHASER, :- l-^ •»' 

a voidable estate by tenant in: ttttt, intfaveurofrisonfirmed by 
a subsequent disposition^ when)'59. - 
created by a tenant in tail afterwards becoming bank- 
rupt, confirmed, bow^ 71. 
'' tbe purcbaser," interpretation .of, in tbe act fof amendment of 
tbe law of inberitance, 95. 

R. 
RECOVERY, 

not to be suffered after 3Ut Dec. 1833, 39. - 

made valid without amendment, wben^ 44. 
where tbe bargain and sale not duly inrolled, wh^h, 4^. 
where there was not a proper tenant to the writ of entry, wlien, ib. 
certain cases when not made valid, ib. 
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interpretation of, in the act for the limitation of actions, 4.' »m 
recoverable only within twenty years after the right of action ac- 
crued, 1*6. 
time at which the right shall have been deemed to have ac- 
crued — in the case of estate in possession, 5. 
on dispossession, ib, 
on alienation, ib. 
in case of future estates, ib. 
in case of forfeiture or breach of condition, 6. 
in the case of reversion, 7. 
in case of tenant at will, 8. 
in case of tenancy from year to year, ib. 
in cases of express trust, the right shall be deemed to have ac- 

cmed, when, 14. 
where rent of 20s. per annum wrongfully received, qo right to ac- 
crue on the determination of the lease, ib. 
mere entry not to preserve the right, 9. See Disability. 
no action to be brought afler forty years from the right of action 

accnied, 11. 
not to be recovered by ecclesiastical or eleemosynary corporations 
sole, but within two incumbencies and six years, or sixty 
years, 17. 
receipt of, to be deemed receipt of profits, 21. 
arrears of, not to be recoverable for more than six years, 23. 
except by a subsequent mortgagee or incumbrancer, when, 24. 

REVERSIONER. See Law, Rent. 

S. 
SETTLEMENT, 

interpretation of, in the fines and recoveries act, 38. 

L 
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SHERIFF. See Writ, Judges. 

to name deputies to be resident in London for the receipt of 
writs, &c. 1 15. 

SPECIAL CASE, 

parties by consent, and by a judge's order, may, after issue, have 
a special case, 118. 

SPECIALTIES, 

time within which actions must be brought thereon, 109. 
provision in case of disabilities, ih, 

effect of an acknowledgment in writing, or part payment of prin- 
cipal or interest, 110. 
limitation after judgment or outlawry reversed, ib. 

T. 
TENANT IN TAIL, 

being barred, remaindermen, whom he might have barrod, shall 
not recover, 12. 

where ihere shall have been possession under an assurance by a 
tenant in tail, which shall not bar remainders, they shall 
be barred at the end of twenty years after the time when 
the assurance, if then executed, would have barred them, 
13. 

interpretation of, in the fines and recoveries act, 38. 

" actual tenant in tail," interpretation of, in same act, t6. 
entitled to a base fee, interpretation of, ib, 

tenant in tail may make a disposition by deed as if seised in fee, 
but not by will or contract, 61. 

every assurance by, must be inrolled, ih. 

TITHES, 

what prescriptions and claims of modus decimandi shall be valid, 

31. 
what composition for, shall be considered valid, 33. 

V. 
VENUE, 

in local actions. See Judges. 

W. 
WAGER OF LAW, 

abolished, 112. 

WAY, OR OTHER EASEMENT, 

right of, after twenty years' enjoyment not to to be defeated by 

shewing the commencement, 60. 
after forty years, the right to be absolute, ib, 

except enjoyed under deed or writing, ib. 
the said periods, how to be reckoned, 28. 
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WAY — (contmued), 

yfhai time to be excluded in computing the said term of forty 

years, 30. 
how to be pleaded, ib, 
proviso as to disabilities, 29. 

WITNESS, 

interested solely on account of the verdict, admissible, 118. 
direction to indorse the name of such witness on the record, 119. 

WRIT, 

of inquiry under the 8 & 9 W. 3, c. 11, to be entered before the 
sheriff, unless otherwise ordered, 113. See Judges. 
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